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CURRENT TOPICS. 





In Levy v. Walker, decided by the English 
Court of Appeal on the 5th inst., a partnership 
had been dissolved by a decree of the Chancery 
Division, and the partnership premises and the 
assets, stock-in-trade, and goodwill of the 
business were sold under the direction of the 
court. One of the partners became the pur- 
chaser, and a deed of assignment to her was 
executed, by which ‘‘ the goodwill and busi- 
ness ’’ were expressly assigned, but the right 
to use the name of the firm was not in terms 
mentioned. The purchasing partner continued 
to carry on the business at the old place and 
under the old name, and gave notice to all the 
customers that the other partner had retired. 
The retiring partner went to Paris and started 
a similar business under a different name. 
Afterwards, she commenced an action to re- 
strain the continuing partner from using the 
name of the old firm, and Hall, V. C., granted 
an injunction accordingly. The Court of 
Appeal held that the plaintiff had no equity 
whatever to sustain the action. The defend- 
ant had a right to use any name she pleased in 
her trade, provided that she did no injury to 
any other person by representing her business 
to be that other person’s business. It was 
impossible that the carrying on of the old 
business, in the old place and under the old 
firm, could be a representation that it was the 
business of the plaintiff which was carried on 
in a different place and under a different name. 
The plaintiff, not being a partner in the de- 
fendant’s firm, was not liable to any of 
the creditors of that firm who had become 
such since the dissolution, and, by means of the 
notice of the dissolution given to the creditors 
who had dealt with the old firm before the dis- 
solution, the plaintiff was freed from liability 
to them. She was bound, indeed, to have given 
that notice herself if she wished to be protect- 
ed from liability to the old creditors, but the 
defendant had given it for her. The court 
based their judgment on this ground, but 
James, L. J., added that he was clearly of 
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opinion that the assignment to the continuing 
partner of ‘‘ the good will and business ’’ car- 
ried with it the exclusive right to the use of 
the trade-name, which was certainly one of the 
assets of the business. And Jesset, M. R., 
said that he expressed no dissent from this 
view. 





In the case of Patterson v. Commonwealth, 
the Supreme Court of the United States has 
just rendered a decision of great importance 
concerning the right of a State to regulate the 
sale of patented articles. The defendant was 
indicted in one of the courts of Kentucky un 
der a statute of that State imposing a fine on 
any person selling or offering to sell within 
the State, for illuminating purposes, oils or 
fluids, the product of coal, petroleum, &c., 
that will ignite or permanently burn at a tem- 
perature of less than 130 degrees. The par- 
ticular oil used by the defendant was known 
as Aurora oil, letters patent for which had 
been granted to his assignor in 1867. His de- 
fense was that, as assignee of the patentee, 
he had the right to sell the Aurora oil 
in any part of the United States, and that 
no State could prevent or obstruct the exer. 
cise of that right, either by express words of 
prohibition or by regulations which prescribed 
tests to which the patented article could not 
be made to conform. The Court of Appeals 
of Kentucky decided against the defendant and 
affirmed the conviction, and their construction 
of the law is now affirmed by the Supreme 
Court of the United States; Mr. Justice Har- 
LAN saying, ‘‘The right which the patentee 
or his assignee possesses in the property cre- 
ated by the application of a patented discovery 
must be enjoyed subject to the complete and 
salutary power with which the States have 
never parted, of so defining and regulating the 
sale and use of property within their respective 
limits as to afford protection to the many 
against the injurious conduct of the few. The 
right of property in the physical substance, 
which is the fruit of the discovery, is alto- 
gether distinct from the right in the discovery 
itself; just as the property in the instruments 
or plate by which copies of a map are multi- 
plied is distinct from the copyright of the map 
itself. 14 How. 530; 17 How. 453. The 
right to sell the Aurora oil was not derived 
from the patent. That right existed before 
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the patent, and unless prohibited by valid 
local laws, could have been exercised without 
the grant of letters-patent. The right which 
the patent primarily secures is the exclusive 
right in the discovery, which is an incorporeal 
right or, in the language of Lord Mansfield in 
Miller v. Taylor, 4 Burr. 2,596, ‘a property 
in notion,’ which ‘has no corporeal tangible 
substance.’ The enjoyment of that incor- 
poreal right may be secured and protected by 
national authority, against all hostile State 
legislation, but the tangible property which 
comes into existence by the application of the 
discovery is not beyond the control, as to 
its use, of State legislation, simply be- 
cause the inventor acquires a monopoly in the 
discovery.’’ Two cecisions of State courts are 
cited by the court as being in point, 
the decision of the Supreme Court of 
Ohio in Jordan v. Overseers, 4 Ohio 295, and 
that of the Court of Appeals of Delaware in 
Vanini v. Paine, 1 Harr. 65. Inthe first of 
these cases the defendant was sued in debt to 
recover certain penalties for practicing medi- 
cine in violation of a State statute. - His de- 
fense was that the medicine he administered 
was protected by letters patent issued. to his 
assignor. ‘‘The end of the statute (as to 
patents),’’ say the Supreme Court of Ohio, 
** was to encourage useful inventions, and to 
hold forth, as inducements to the in- 
ventor, the exclusive use of his _ in- 
ventions for a limited period. The sole 
operation of the statue is to enable him to 
prevent others from using the products of his 
labors except with his consent. But his own 
right of using is not enlarged or affected. 
There remains in him, as in every other citizen, 
the power to manage his property, or give 
direction to his labors at his pleasure, subject 
only to the paramount claims of society, which 
require that his enjoyment may be modified 
by the exigencies of the community to which 
he belongs, and regulated by laws which ren- 
der it subservient to the general welfare if held 
subject to State control.’’ In the Delaware 


case, Yates and McIntyre were assignees of 
Vanini, the inventor and patentee of a mode 
of drawing lotteries and making schemes for 
lotteries on the combination permutation prin- 
ciple. Other brokers issued a scheme for 
drawing a lottery under a certain act for the 
benefit of aschool, adopting the plan of Vanini’s | 











patent. Yates and McIntyre filed their bill 
for injunction upon the ground, partly, that 
the defendants were proceeding in violation of 
the patent rights secured to Vanini. The Court 
of Errors and Appeals of Delaware said, ‘*At 
the time Yates and McIntyre made contracts 
for the lottery privileges set forth in the bill, 
we had in force an act of assembly prohibit- 
ing lotteries, the preamble of which declares 
that they are pernicious and destructive to 
frugality and industry, and introductive of 
idleness and immorality, and agairf&St the com- 
mon good and general welfare. It, therefore, 
cannot be admitted that the plaintiffs have a 
right to use an invention for drawing lotteries 
in this State merely because they have a pat- 
ent for it under the United States. A person 
might with as much propriety claim a right to 
commit murder with an instrument because he 
held a patent for it as a new and useful inven- 
tion.’? This decision of the Supreme Court 
of the United States will call to mind the 
recent cases of Cranson v. Smith, 5 Cent. L. J. 
387, Helm v. First Nat. Bk., 43 Ind. 167, 
Hollida v. Hunt, 70 Ill. 109, holding that State 
statutes requiring ‘‘ notes given for patent 
rights ’’ to contain a recital to that effect are 
unconstitutional, as interfering with the 
Federal jurisdiction as to patents, and would 
certainly appear to materially modify, if not 
overrule, the reasons on which those decisions 
are founded. 








MODERN INNOVATIONS UPON THE RULES 
OF EVIDENCE. 





I. THE INTRODUCTION OF CONTEMPORARY PAROL 
EVIDENCE TO VARY OR DISCHARGE THE CON- 
DITIONS IN A WRITTEN CONTRACT. 


Among the many mischievous innovations 
called reforms in the law, none are more marked 
than those indicated in the title to this paper. 
There are certain elementary rules or canons 
in the law of evidence, based upon principles 
which are not only elementary, but which lie 
at the very foundation of the right adminis- 
tration of justice. Prominent among these 
elementary rules is the one which announces 
that, when the parties to an agreement, con- 
tract, or other legal transaction, commit the 
same to writing, the writing is henceforth the 
only exponent of the purpose and intention 
of the parties; that all previous negotiations 
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are merged in the writing, and that except in 
cases of fraud or mutual mistake, where relief 
is given in equity,and cases where there is latent 
ambiguity, parol evidence is wholly inadmiss- 
ible for the purpose of varying, adding to or 
construing the writing. This proposition is so 
old and well established, that we feel almost 
afraid that an article touching it will not be 
read; and yet we can assure our readers that 
the stability of this wise and salutary rule is 
assailed in the most frightful manner, and that 
in high places. 

The wisdom of the rule is apparent to the 
most superficial observer. The frailty of the 
human memory, the danger of fraud and per- 
jury, and many other considerations of public 
policy, concur in the necessity of a strict ad- 
herence to the rule. The statutes of frauds 
and perjuries, and the statutes of limitations, 
are based upon the same underlying principles, 
and the wisdom of these statutes has been 
vindicated by their steady maintenance for 
generations. Indeed, the ablest lawyers in 
the country have regretted that their strict en- 
forcement has eyer been relaxed even by the 
courts of equity. There is nothing in the 
progress of events in modern times which jus- 
tifies any relaxation of these wholesome rules ; 
indeed, the rapidity with which startling events 
succeed each other tends to make the memory 
of mankind less retentive. And the almost 
universal competency of parties to the action 
multiplies more than a thousand-fold the dan- 
gers of fraud and perjury. Notwithstanding 
all this, it can not for a moment be denied 
that there is a most dangerous and rapidly in- 
creasing tendency to relax and fritter away 
these wholesome rules. 

To point out the reason for this tendency 
would require more space than we wish to de- 
vote to this subject. But it is manifest that 
some of its most striking manifestations arise 
fro.u the rapid advance of monopolies, and the 
great jealousies of the people of the influence 
and power of corporations. This jealousy 
manifests itself not only in unfriendly legisla- 
tion, but in unfriendly judicial decisions. And 
when class prejudice once invades the temples 
of justice, there the judges are but men, and 
the most sacred rules of law are in danger; 
and if not perverted or disregarded, they are 
in danger of being refined upon and accom- 
modated to the exigencies of preventing a 














hardship in the particular case which, after all, 
is but a polite name for perversion. 


A good illustration of the progress of these 
innovations is found inthe case of actions 
upon policies of insurance. One of the early 
rulings of this class occurred in 1864, in the 
Michigan Supreme Court. Peoria Insurance 
Co. v. Hall, 12 Mich. 202. There the action 
was upon a policy of insurance against fire, 
containing a condition avoiding the same if 
gunpowder was kept in the building which was 
the subject of insurance, without the consent 
of the company written in the policy. When 
the policy was written, the assured informed 
the agent of the company that he had a small 
quantity of powder in his stock, which the 
agent consented to his keeping and selling, 
which he did, and part of it was there up to 
the fire. Although the parol stipulation made 
at the very moment of the execution of the 
instrument was in express violation of its con- 
ditions and caused a forfeiture, yet the court 
sustained the parol stipulation, waiving the 
condition of the policy, and affirmed the 
judgment of the court below, allowing the 
proof of the parol stipulation made at the time 
of the delivery of the policy, in express viola- 
tion of the rule, and not within any of its ex- 
ceptions. For, says the rule as laid down in 
the books: ‘‘It is not admissible to give evi- 
dence of a parol agreement prior to, or cotem- 
porary with a written instrument, and which 
varies its terms.’’ Buse v. Mutual Benefit 
Life Ins. Co., 23 N. Y. 516. 


Many cases are cited in support of 
the ruling in the Michigan case, but none 
of them fully sustain it. In 1867 or 1868 
the question was raised in a case before 
McDonald, J., in the Federal circuit court for 
the Indiana district (Spencer v. Hartford 
Fire Ins. Co.), raising the precise point, and 
the court instructed the jury to follow the 
Michigan case, which, of course, they did. 
Upon error to the Supreme Court, the case was 
affirmed by a divided court, and no opinion 
was rendered. This was the only really con- 
troverted point involved, and though no opin- 
ion was given, yet it was apparent to the coun- 
sel in that case, of whom the writer was one, 
that that court was not then prepared either to 
adopt or repudiate the new theory of the rule. 
But, as we shall presently see, the Supreme 
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Court have since indorsed another application 
of the same doctrine. 


In the first edition of Flanders on Insurance, 
published in 1871, the author indorses the 
doctrine, upon the authority of the Michigan 
case, and one other, City Fire Insurance Co, 
v. Rathburne, 30 Conn. 193. In Wood on Fire 
Insurance, the theory of thus violating 
this primary rule of evidence is stated with 
much formality, (Wood on Fire Insurance, 
675 et seq.) but is based solely upon the 
Michigan case, and the cases therein cited. 

While this doctrine finds no sort of sanction 
in principle, and is very faintly supported by 
authority, the nisi prius courts all over the 
country are eager to follow the doctrine, and 
we shall soon have a radical and pernicious 
change of the law of evidence, and no one 
will be able to trace it or give areason for it. 

How is this change justified? Because, says 
Christiancy, J., if the assured in such a case 
is not permitted to recover a fraud will be 
sanctioned. But the assured is bound to 
know the law in this case as in any other. 
Such a fraud, if it be a fraud is damnum ab- 
’ seque injuria. Suppose the assured were in 
a court of equity seeking a reformation, his 
bill would be dismissed because it was his 
folly to take the cotemporaneous parol state- 
ment of a contract contrary to the face of the 
instrument upon which he relied for security. 
But these cases are at law, and it is an absurd- 
ity to talk of thus enforcing a contract by pa- 
rol made at the same time of the writing, by 
referring the proposition to the doctrine of es- 
toppel. A party can not rely upon the state- 
ment of the party with whom he contracts to 
keep a parol promise, contradicting a writing 
upon which alone he has undertaken to look for 
his indemnity, where he is bound to know the 
parol promise is void, hoth at law and in equity, 
and it matters not whether the attempt to en- 
force such an agreement be called one name or 
another, such a position has not the first ele- 
ment of estoppel. 

In May on Insurance the doctrine receives 
apparent sanction upon the authority of the 
single Michigan case. May on Ins. §131. 
At the same time the author puts into the same 
section a contradiction of the doctrine upon 
the authority of two other cases. Manhatten 
Ins. Co. v. Webster, 9 P. F. Smith ( Penn.) 
927; Aurora F. Ins. Co. v. Eddy, 55 Ill. 222. 
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It is true that the particular cases which 
have called forth these exceptional rulings 
seemed to involve the alternative of relaxing 
the rule of evidence, which is the mildest pos- 
sible furm of putting it, or permitting the 
underwriter to take a fraudulent advantage 
of a technical rule of law; that is, using the 
word fraudulent in a moral sense. But this 
occurs in the enforcement of all general rules 
of law, and must continue to occur so long as 
all human institutions are imperfect. Nor do 
these cases belong to an exceptional class. 
How do they differ from all the other cases, 
wherein the rules of law and equity alike fail 
to provide for cases of moral wrong, because 
they cannot compel men to be morally honest? 
Indeed, courts of equity even, do not pretend 
to enforce obligations which exist only in con- 
science. And all relaxations of rules which 
are established, as the one under consideration 
is, to prevent fraud and perjury, for the mere 
purpose of preventing wrong in a particular 
case, are pernicious, For while there seems a 
justification in the hardship, it is too often 
based upon mere sentimentality. How do the 
cases under consideration differ in principle 
from the case where the poor debtor goes 
to the usurer to borrow money, and the latter, 
the better to entrap him into a high rate of 
interest, says, as a matter of form, he takes 
the note payable at six months, but tells the 
borrower that if he only pays his interest he can 
have the loan for five vears? When the note 
matures, the lender demands his money or an 
increased rate of interest, sues, and though 
the borrower should be ruined by being sold 
out by the sheriff to pay the note, contrary to 
the express promise of the lender, yet he would 
not be permitted to contradict the face of the 
note by any parol agreement. In another 
paper we propose to follow this tendency to 
relax the same rule in another direction, and 
to notice some of the consequences to which 
this line of decisions leads. 

Asa IGLEHART. 


—<—_— _——_____- 


The rule particularly marked in the English adjudi- 
cations, that a carrier accepting goods for transporta- 
tion is liable for the default of a connecting line, has 
been applied by Cockburn, C. J., on circuit, to an ac- 
tion for injuries sustained by a person in alighting 
from a train, owing to a defect in the platform. 
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CONTRACTS AGAINST PUBLIC POLICY — 
NOTE GIVEN TO INFLUENCE LOCA- 
TION OF RAILROAD. 





FIRST NATIONAL BANK v. HENDRIE. 





Supreme Court of Iowa, October Term, 1878. 


Hon. James G. Day, Chief Justice. 

«¢ JAMES H. ROTHROCK, } 

“ ‘AusTIN ADAMS, t Associate Justices. 
“Wo. H. SEEVERS, J 


A note given to a railroad company to induce it to 
change the location of its railroad is not void, as 
against public policy. 

Actions upon promissory notes; verdicts and 
judgment for plaintiff; defendants’ appeal. Three 
cases are presented together upon one abstract. 
The facts of the case presented to the court appear 
in the opinion. 

Clinton, Hart & Brewer, for appellant; C. R. 
Scott, for appellees. 

BECK, J., delivered the opinion of the court: 

The promissory notes which are the foundation 
of these actions, were given to secure the building 
of the Cedar Rapids & Missouri River Railroad to 
Council Bluffs, which constituted the only con- 
sideration for which the notes were given. The 
answers set up the circumstances under which the 
notes were given, and upon these facts defendants 
claim the contracts are in conflict with public 
policy, and therefore void. It was shown on the 
trial that the railroad had been located so that it 
would reach the Missouri River at a point many 
miles north of Council Bluffs. The officers of the 
corporation building it, informed the citizens of 
Council Bluffs that if sufficient inducements in the 
way of contributions to the company should be 
made hy the people of Council Bluffs, the route of 
the road would be so changed that it would strike 
the Missouri River at their city. This proposition 
was accepted, and the notes in-suit were given to 
secure the payment of contributions of defendants 
to make up the sum agreed to be paid the railroad 
company for building the road to Council Bluffs. 
Upon these facts defendants insisted in the court 
below that the notes were given under a contract 
in conflict with publie policy, and are therefore 
void. The court held differently in an instruction 
to the jury. This ruling is now made the ground 
of objection to the judgment of the court below. 
No other question is presented in argument for 
our consideration. 

Counsel for detendants insist that corporations 
organized for building and operating railroads are 
public in their character, and are charged with 
duties which require them to construct and operate 
their roads so as best to serve the interest of the 
public. In the application of the principle, it is 
insisted that railroads ought to be located in view 
of the public interest, and their location should 
not be changed to promote the interest of the 
corporations or their officers. If we admit 
these propositions to be sound, we are not 








prepared to concede that this case is brought 
within the rules advocated by counsel. It is 
not made to appear that the public interest 
did not demand the construction of the road to 
Council Bluffs, and that its first location to an- 
other point on the Missouri River was in conflict 
with public policy, and the change of location was, 
therefore, required by the duty and obligations of 
the corporation as understood by counsel. What- 
ever may have been the motive of the corporation 
in making the change of location, it surely appears 
to have been in accord with the public interest. 
We may judicially take notice of the location, his- 
tory and population of the city of Coungeil Bluffs, 
and also of the fact that the terminus of the road 
at the Missouri River first proposed was at a point 
of very invonsiderable importance. The interest 
of the public would be better served by the road 
terminating at the largest town upon the Missouri 
river within the borders of the State, rather than 
at a point where no town or city was built. The 
connections which the road would have at Council 
Bluffs with other railroads was also a matter of 
public concern, and should have influenced the 
choice of that city as a terminal point. It follows 
that the construction of the road to Council Bluffs 
was not in conflict with public policy. 

But counsel contend that the payment of money 
by the parties interested to secure the location of 
the road, as demanded by the public interest, is in 
conflict with public policy; in other words, that 
the corporation cannot recover money as a gratu- 
ity for the construction of its railroad to Council 
Bluffs. But this court has sustained statutes au- 
thorizing taxes in aid of railroad corporations to 
be voted by the people, on condition that these 
roads were built through the town or township 
where the vote was had. See Stewart v. Super- 
visors of Polk Co., 30ela. 9, and decisions follow- 
ing that case. Notes and contracts conditioned 
for the payment of money upon the completion of 
railroads to poihts indicated, have been held to be 
supported by sufficient consideration. Des Moines 
Valley R. Co. v. Graff, 27 Ia. 99; First National 
Bank of Cedar Rapids v. Hurford, 29 Ia. 
579. We conclude that, under the decisions of this 
court, the contract upon which the notes in suit 
were given was not in conflict with public policy. 

Of the cases cited by counsel for defendant, we 
esteem Holliday v. Patterson, 5 Oregon, 177, to be 
alone in point. It is in.conflict with the decisions 
of this court above cited. .The other cases, 
Pacific R. R. Co. v. Surley, 45 Mo. 212; Fuller v. 
Dance, 18 Pick. 472; St. Joe, &c. R. Co. v. 
Bryan, 11 Kas. 602; Butternut & Oxford Turnpike 
Co. v- North, 1 Hill. 518; Fort Edward & Fort 
Miller Plank Road Co. v. Payne, 15 N. Y. 583, are 
upon peculiar facts, or based upon statutes which 
distinguish them from the case before us. 

AFFIRMED. 





Three members of the new French cabinet belong to 
the legal professton, and four of the members of the 
English cabinet are also barristers. 
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PRIORITY OF MORTGAGES— EFFECT OF 
RIGHT INDEX AND WRONG RECORD. 


GILCHRIST v. GOUGH. 





Supreme Court of Indiana. 


[Filed January 28, 1879.) | 


Hon. GeorGE V. Howk, Chief Justice. 


‘6 HoracE P. BIDDLE, 
=~ JAMES L. WORDEN, 
‘6 SAMUEL E. PERKINS, 


| Associate Justices. 
‘6 WILLIAM E. NIBLACK, 


1. MORTGAGE—PURCHASER FOR VALUE. — A per- 
son who takes a mortgage to secure a pre-existing 
debt, the time of payment not being extended, or 
nothing of value being parted with, is not a purchaser 
for a valuable consideration; but otherwise if the time 
of payment is extended in consideration of obtaining 
the mortgage. 


2. PRIORITY — MISTAKE IN RECORD OF MORT- 
GAGE.—Where a mortgage for $5,000 was correctly en- 
tered in the “entry book” of the recorder’s office, but 
was, by the mistake of the recorder, and without any 
fault of the mortgagee, recorded in the mortgage re- 
eord as being for only $500: Held, that the mortgage did 
not take priority over a subsequent bona fide mortgage 
for a valuable consideration, and without other notice 
than was disclosed by such record, except as to the 
amount for which it was actually recorded. Nor was 
the actual knowledge that the mortgage was indexed 
as one for $5,000 sufficient to put the subsequent 
mortgagee on inquiry and charge him with notice of 
the mistake in the record. 


Forkner & Bundy, and McKee & McKee, for appel- 
ant; Buskirk & Nichol and Brown & Polk for appel- 
ee, Hoffman. 

HowkK, C. J., delivered the opinion of the court: 

This was {a suit by the appellant as plaintiff, 
against the appellees as defendants, for the fore- 
closure of a mortgage and the recovery of the mort- 
gage debt. The plaintiff alleged that on the first 
day of March, 1869, the appellees, Charles T. and 
Mary E. Gough, mortgaged to him certain real 
estate, particularly described, in Henry county, 
Indiana, containing 110 acres; that the said mort- 
gage was{duly recorded in the recorder’s office of 
said county on the fifteenth day of May, 1871; that 
the mortgage was given to secure the payment ofa 
debt evidenced by a note for $5,000, bearing interest 
at nine per cent. per annum; that said note and 
mortgage were executed to plaintiff in considera- 
tion of $5,000 on that day loaned Charles T. Gough, 
and for no other consideration; that on the first 


day of March, 1872, said Gough executed to plain-. 


tiff his certain other note for $1,475, due three 
months from date with nine per cent. interest, 
which note was given for the accrued interest on 
the first note; that there was due plaintiff, on the 
debt evidenced by said notes and secured by said 
mortgage, the sum of $8,000, which was wholly 
unpaid; that on the fourteenth day of February, 
1874, the said Gough and wife mortgaged said 
property to the appellee, Jacob V. Hoffman, to 
ecure a debt of $3,500 due one year from date, 





with ten per cent. interest; that on July 10, 1874, 
said Gough and wife executed another mortgage 
upon said real estate to the said Hoffman to secure 
a note of $1,000, and that on the —— day of March, 
1875, said Gough made an assignment of all his 
property to the appellees, Clift and Keplar, for the 
benefit of his creditors, which assignment included 
the said mortgaged real estate; that at the time 
said assignment was made, said Gough was in fail- 
ing circumstances; wherefore, etc. 

All the defendants except Hoffman made default. 
Hoffman answered in three paragraphs. The first 
set up affirmative defenses; the third was in the - 
nature of a counterclaim or cross-complaint, and 
the second was the general denial. The plaintiff de- 
murred to the first and third paragraphs of answer, 
which demurrers were overruled. The plaintiff then 
replied in four paragraphs to the first and third 
paragraphs of Hoffman’s answer and to his cross- 
complaint. Demarrers were sustained to the first 
and fourth replies, the second being a general 
denial. The demurrer to the third reply was over- 
ruled, and Hoffman replied thereto by a general 
denial. 

The issues joined were tried by a jury and a ver- 
dict was returned as follows: ‘* We the jury find 
for the plaintiff against the defendants, Gough and 
Gough, and Keplar and Clift, and assess his damages 
at $7,958.75. We the jury further find for the 
defendant, Hoffman, as against the defendants 
Gough ond Gough, and Keplar & Clift, and assess 
his damages at $5,368.53. We the jury further 
find as to the issues joined between the plaintiff 
and defendant, Hoffman, for the defendant, Hoff- 
man.’? Judgment was rendered upon the verdict. 
Proper steps were taken to bring the case before 
this court. . 

The facts in the case are briefly as follows: On 
May 15, 1871, the plaintiff left his said mortgage 
for record at the recorder’s office of Henry county. 
The recorder entered the mortgage in the ‘* entry 
book” of his office, in the appropriate columns 
thereof, showing the exact date and hour the mort- 
gage was left with him, the daie and character of 
the instrument, the names of the grantors and 
grantee therein, and the book and page of his 
office on which the mortgage was recorded. The 
mortgage was recorded on the day last named, in 
the proper mortgage record, but by mistake, or 
oversight, the recorder wrote the words ‘“‘fiye hun- 
dred dollars ” instead of * five thousand dollars,” 
which were the words in the original mortgage; so 
that the record only showed a mortgage for $500 
instead of $5,000, as the fact was. After the mort- 
gage had been thus recorded, the original mortgage 
was delivered to the plaintiff, who took it away 
from the recorder’s office, neither he nor the recorder 
having discovered the mistake which had been 
made in the record of said mortgage. In the 
‘¢ Index of Mortgages,”’ in said recorder’s office, 
the mortgage was entered, specifying in a column 
thereof, provided for that purpose, that said mort- 
gage was for $5,000. 

The consideration of each of the two notes be- 
fore mentioned, executed by Gough to Hoffman, 
and secured by mortgages on said real estate, was 
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the prior indebtedness of Gough to Hoffman for 
money loaned and goods sold and delivered, to an 
amount in excess of the aggregate amount of said 
two notes, and the extension of time or credit 
given by each of said notes for the payment of the 
amount thereof. At the times when Hoffman took 
his mortgages un said real estate he had no knowl- 
edge, actual or constructive, of the plaintiffs prior 
mortgage thereon, except such as was furnished by 
the record thereof. 

Upon the foregoing facts the question presented 
for decision is as to the priority of the mortgages. 
This question involves three others: 

1. Was Hoffman, under the above state of facts, 
a bona fide purchaser or mortgagee for value? 

2. Where a mortgage is properly filed in the re- 
corder’s office, and properly entered in the ‘‘ entry 
book,”’ but is afterwards, by mistake, misrecorded 
without the fault of the mortgagee, does it take 
priority over a subsequent bona fide mortgage, 
upon a valuable consideration without notice? 

3. Was the actual knowledge that the mortgage 
was indexed as one for $5,000 sufficient to put the 
subsequent mortgagee on inquiry, and charge him 
with notice of the mistake in the record, and of the 
true amount of the mortgage? 

We will consider and decide these several ques- 
tions in the same order in which counsel have num- 
bered them. 

1. It is conceded by the appellants’ attorneys 
that, by the law as stated by this court in the case 
of Work v. Brayton, 5 Ind. 396. the appellee, Hoft- 
man, was a bona fide purchaser or mortgagee for 
value; and we are asked to reconsider the doctrine, 
of that case, that a mortgage of real estate given to 
secure a precedent debt is founded upon a valuable 
consideration. Upon this point the case cited has 
been approved by this courtin a number of more re- 
cent decisions: Nutter v. Harris, 9 Ind. 88; Wright 
v. Bundy. 11 Ind. 398; McMahan v. Morrison, 16 
Ind. 172; Babcock v. Jordan, 24 Ind. 14; Bell’s 
Adm’r v. Ayres, 24 Ind. 92. 

On the point now under consideration, the cases 
cited have never been expressly overruled; but the 
doctrine of these cases was modified in the later 
ease of Busenbarke v. Ramey, 53 Ind. 499, to 
such an extent as to virtually overrule the 
previous cases. In the case last cited it was 
held in substance, and we think correctly, that 
the mortgagee who takes a mortgage to secure a 
pre-existing debt, the time of payment not being 
extended, or no securities being surrendered, or 
nothing of value being parted with, is not a pur- 
chaser for a valuable consideration within the mean- 
ing of that expression, as used inthe law. In sup- 
port of this doctrine, in addition to the authorities 
cited in the case of Busenbarke v. Ramey, supra, 
we cite the following: 2 White & Tudor’s Lead. 
Cas. in Eq., pt. 1, p. 83, e¢ seq.; Johnson v. Graves, 
27 Ark. 557; Ashton’s Appeal, 73 Penn. 153; Cary 
v. White, 52 N. Y. 138, 141. 

It will be readily seen, however, from our state- 
ment of the facts of this case, that under the law 
as we have stated it, Hoffinan must be regarded as 
a purchaser or mortgagee for a valuable consider- 
ation as to each of his said mortgages. For it ap- 











pears that in each of said mortgages the time of 
payment of the previous indebtedness, to secure 
which the mortgage was given, had been extended 
for one year, and this extension of time, as we have 
seen, was sufficient to make him a purchaser or 
mortgagee, for a valuable consideration, as to each 
of the mortgages. 

2. In section 16 of *‘ An act concerning real prop- 
erty and the alienation thereof,’’ approved May 6, 
1852, it is provided in substance that every mort- 
gage or conveyance of land, or of any interest 
therein, and every lease for more than three years, 
shall be recorded in the recorder’s office for the 
county where such land is situated, and every con- 
veyance or lease not so recorded in forty-five days 
from the execution thereof shall be fraudulent and 
void as against any subsequent purchaser, lessee or 
mortgagee in good faith, and fora valuable consid- 
eration. 1 R. S. 1876, p. 365. The mortgage to 
the appellant was not recorded until long after the 
expiration of the time (then ninety days) within 
which the statute required that it should be record- 
ed. Ithas been repeatedly decided by this ceurt, 
however, that the record of a conveyance not re- 
corded within the period of time limited by the 
statute, but after the expiration of that time, would 
constitute notice to all purchasers after the con- 
veyance had been placed upon record. Meni v. 
Rathbone, 21 Ind. 454; Runyan v. McClellan, 24 
Ind. 165; Trisler v. Trisler, 38 Ind. 282; and Bran- 
non v. May, 42 Ind. 92. , 

It will be seen that the appellant’s mortgage was 
recorded in the proper recorder’s office more than 
two years before either of the mortgages to Hoff- 
man had been executed It is not questioned. there- 
fore, that the record of the appellant’s mortgage 
constituted notice to Hoffman at the time he took 
his mortgages on the same real estate. Such record, 
however, was only notice, whether actual or con- 
structive, of the existence and record of the mort- 
gage, and of the contents of such record. It is 
claimed, however, that where a mortgage has been 
properly filed for record, and properly entered in 
the ‘‘ entry-book ”’ of the recorder’s office, but has 
been afterwards, by mistake, erroneously recorded, 
without any fault of the mortgagee, such mortgage 
would take priority over a subsequent bona fide 
mortgage upon a valuable consideration without 
notice. The pasition of the appellants’ attorneys 
on the point under consideration, if we cerrectly 
understand them, is this: Where a mortgage has 
been properly filed for record, and properly entered 
in the ‘‘entry-book”’ of the proper recorder’s 
offive, and afterwards, by mistake, and withoutany 
fault of the mortgagee, has been erroneously re- 
corded, every subsequent bona fide purchaser or. 
mortgagee, for a valuable consideration, is affected 
by law with notice of the actu&l contents of the 
mortgage itself, without regard to the contents of 
the record of the mortgage. In support of this 
position, counsel rely upon the provisions of sec- 
tion 29 of the act above referred tu, which section 
reads as follows: 

‘¢ Sec. 29. Every recorder of deeds shall keep a 
book, each page of which shall be divided into five 
columns, headed as follows, to wit: 
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And the recorder shall enter in said record-book 
all deeds and other instruments left with him to be 
recorded, noting in the first column the day and 
hour of receiving such deed or instrument, and the 
other particulars in the appropriate column; and 
every such deed or instrument shall be deemed as 
recorded at the time so noted.”’ 


It seems to us that this section of the statute does 
not sustain the position of appellant's attorneys. 
It is true that under this section every deed or in- 
strument left with the proper recorder for record 
‘*shall be deemed as recorded,” at the day and 
hour the recorder shall enter the same in the * en- 
try-book ”’ of such recorder’s office. The entry 
made in this ** entry-book,”’ under the law, is no- 
tice only of those matters which the statute re- 
quires shall be entered in the different columns of 
said book. It is not, and was not intended to be, 
notice of any act, matter or thing of which the 
ee statute does not, in express terms, require an en- 

try to be made in the appropriate column of said 
**entry-book.’’ The entries there made of the 
matters specified in the statute are notice of those 
matters, and no others, to all parties interested 
, They are notice of the existence of the deed or 
other instrument, of the exact date of its reception 
for record, of the parties thereto, grantors and 
grantees, and of the description of the lands to be 
affected thereby; but the fact that an entry must 
also be made of the volume and page where such 
deed or other instrument will be found of record, 
+’, Shows very clearly, we think, that it never was in- 
tended that the entry in the ‘‘ entry-book ”’ should 
be notice of the contents of such deed or instru- 
ment. 

The appellant’s counsel, in support of their posi- 
tion, have cited the case of Kessler v. State, 24 Ind. 
813. That was a suit on the official bond of Kessler, 
the Recerder of Tipton county, to recover damages 
for an alleged failure to discharge his official duty. 
The breach assigned was, that the recorder had 
wholly failed to record a chattel mortgage which 
had been left with him for record, by means 
whereof the mortgagee had lost his mortgage debt. 
The appellee's relator had judgment below, and on 
appeal to this court, the record showing that the 
’ recorder had made the proper entry in relation to 
said mortgage in the ‘‘entry-book’’ of his 
g Office, the judgment was reversed. The decision 
was founded upon said section 29 before cited, 
which was not applicable to a mortgage of chat- 
4s? tels, and the decision of the court in that case can 

es *not be sustained. The case cited is overruled. 
There is a wide and marked difference, however, 
between a case where there had been no record 
e made of a mortgage other than the proper entries 
in relation thereto in the ‘‘entry-book”’ of the 
proper office, and the case wiere, as in the case at 
bar, the mortgage has been recorded, but by the 
mistake of the recorder, and without any fault of 
the mortgagee, it has been erroneously recorded. 
The former case is not presented by the record of 
this cause, and we need not, and do not, decide 
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what would be the effect of the entries In the “ en- 
try-book ”’ of the appellant’s mortgage. if no other 
record of said mortgage had been made in the 
proper recorder’s office. 

In the entries in the ‘‘ entry-book” of the re- 
corder’s office of Henry county, in relation to the 
appellant’s mortgage, reference is made in the ap- 
propriate column to the volume and page where 
said mortgage was recorded. It was there re- 
corded, by the recorder’s mistake and without the 
appellant’s fault, as a mortgage for $500 instead of 
for $5,000, as in the original mortgage. There was 
nothing in the entries in the ‘‘ entry-book ”’ to in- 
dicate that it had been given for any other or dif- 
ferent sum than the sum of $500, as expressed in 
the record of said mortgage. The record of the 
mortgage alone affected Hoffman with notice of the 
mortgage and the contents of such record. As to 
Hoffman, who, as we have seen, was a mortgagee 
in good faith and for a valuable consideration, it 
seems clear to us that the record of appellant’s 
mortgage was notice only to the extent of $500, 
the sum expressed in such record, and interest 
thereon. 

In support of this conclusion, and for the bene- 
fit of those who may wish to examine them, we 
cite inthis connection the following authorities, for 
which we are indebted to the industry of the 
learned attorneys of the appellee, Hoffman: Frost 
v. Beckman, 1 Johus. Ch. 288; s. c. 18 Johns. 544; 
N. Y. Life Ins. Co. v. White, 17 N. Y. 469; Jen- 
nings v. Wood, 20 Ohio, 261; Brown v. Kirkman, 
1 Ohio St. 216; Sawyer v. Adams, 8 Vermont 172; 
Sawyer v. Cragin, 10 Id. 555; Luch’s Appeal, 44 
Penn. 519; Speer v. Evans, 47 Penn. 141; Schell’ 
v. Stein, 76 Penn. 400; Miller v. Bradford, 12 lowa 
14; Barney v. McCartney, 14 Iowa 510; Tully v. 
Holland, 1 Swan (Tenn.) 396; Sheppard v. Durk- 
halter, 13 Geo. 443; Chamberlain v. Bell, 7 Cal. 
292; Barnard v. Campan, 29 Mich. 162; Terrell v- 
Andrew County, 44 Mo. 309; Brydon v. Campbell, 
40 Md. 331. 

3. The third question is, was the actual knowl- 
edge that the mortgage was indexed as one for 
$5,000 sufficient to put the subsequent mortgagee 
on inquiry, and charge him with notice of mistake 


| in the record and of the true amount of the mort- 


age? 

: We have two statutes in this State which provide 
for indexes to the records of the recorder’s office 
in each county. In section one of an act authorizing 
recorders to make out complete or general indexes, 
etc., approved February 16, 1852, it is provided 
that ‘each index shall be double, giving the name 
of each grantor and grantee alphabetically, a con- 
cise description of the premises, the date of the 
deed, together with the number or letter of the 
book, and the page in which each deed is record- 
ed.”? 1 R.S. 1876, p. 757. 


In section three of *‘an act to provide for the elec- 
tion and prescribing certain duties of recorders,’ 
approved May 31, 1852, it is provided that the recor- 
der shall make a complete index of all instruments 
recorded, for each volume, which should contain 
‘the name of each grantor, promiser or covenanter, 
in alphabetical order, referring to the proper gran- 
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tee, promisee or convenantee ; and also the name of 
each grantee, promisee or covenantee, in the same 
order, referring to the proper grantor, promiser or 


vovenanter.” 1 R. S. 1876, p. 759. 

It will be seen from this provision that the re- 
corder is not required by law to note in any in- 
dex the amount of any mortgage recorded in his 
office. Therefore, it seems to us that a memoran- 
dum of the amount of any mortgage made by a 
recorder in any index of his office is not notice, 
actual or constructive, of any matter which other 
persons are bound to take notice of. The object 
of an index to records is to point out the book and 
page in which a particular record may be found; 
and if a person should find that there was a dis- 
crepancy or variance between the index to the re- 
cord and the record itself, as to a matter which the 
record was obliged to contain and the index was 
not obliged to contain, we think that he might well 
and reasonably conclude that the record was right 
and the index was wrong, Witiiout any further in- 
quiry. Such discrepancy or variance would cer- 
tainly not be sufficient to charge a subsequent 
mortgagee, in good faith and for a valuable con- 
sideration, with notice that the index was right and 
the r-cord was wrong, or of the true.amount of the 
mortgage. 

What we have hitherto said in this opinion dis- 
poses of all the errors assigned by the appellant, 
which call in question the decisions of the Circuit 
Court on the pleadings There was no error in 
any of those decisions. The fact that the appel- 
lant’s mortgage was entitled to priority over the 
mortgage of the appellee, Hoffman, to the extent 
of the amount shown by the record of appellant’s 
mortgage, was a fact recognized by said appellee 
in his pleadings, and acted upon by the court in its 
decision. We think it unnecessary to set out even 
the substance of any of these pleadings. They 
were intended to, and did fairly present, the pre- 
cise questions which have been fully considered in 
this opinion. 

The judgment is affirmed at the appellant’s costs 
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CONSTRUCTION OF WILL—EXECUTION OF 
POWER OF DISPOSITION OF PROPERTY 
AFTER LIFE ESTATE. 


FUNK v. EGGLESTON. 





Supreme Court of Illinois. 
[Filed at Springfield, January 3, 1879.] 


Hon. JOHN SCHOLFIELD, Chief Justice. 
« Davin J. BAKER, 

“* TT. LYLE DIcKEy, 

“* BENJAMIN R. SHELDON, 

“*  PICKNEY H. WALKER, 

‘* JOHN M. Scort, 

** ALFRED M. CRalIG, 


Associate Justices. 


1. WHERE PROPERTY HAS BEEN DEVISED by will 
to one for life, with power to dispose of by will or oth- 
erwise before his death, the only thing to be regarded. 
in determining whether the disposal made is a suffi- 
cient execution of the power conferred, is the question 














' jf the devisee dies without disposing of the rever- 


of the intention of the donee of the power, as shown 
by the wording of the will or evidence aliunde. 

2. THE OLD ENGLISH RULE, which regarded the ap- 
pointment as a good execution of the power only in 
three cases, viz.: Ist. Where there was a reference to 
the power in the will of the donee; or, 2d, where there 
was a reference to the property covered by the power 
in the will of the donee; or, 3d, where the instrument 
would be inoperative without the aid of the power, is 
narrow, and should not be followed. 


This is an action of ejectment, brought by appel- 
lants to recover an undivided part of certain pro- 
perty in Chicago. On the trial below, the court 
gave judgment for the defendants, and the plaintiffs 
appealed. The facts are these: One Absalom Funk 
died seized in fee of the property in dispute. Said 
Funk made a will, by which he gave to his natural 
daughter and her heirs ** one-third of all the real 
estate [ may own at the time of my death, and the 
remaining two-thirds of my real and personal 
estate, after the payment of the legacies herein- 
after named, shall goto and become the property 
of my beloved wife during her life, with full power 
and authority for her to dispose of the same as she 
may think proper by will or otherwise before her 
death,’ and ** at her death, I desire my brothers 
and sisters and their descendants shall have what- 
ever remains of my estate not disposed by my said 
wife, in equal parts thereof.” 

The said Absalom Funk died in 1851, leaving as 
his heirs his brothers and sisters and their descend- 
ants, and leaving also his wife, Sarah Funk, who 
took under his will. In 1866, Sarah Funk died, 
leaving a will which directed, after making 
provision for certain legacies, “ all and singular, 
the rest, residue and remainder of my estate, 
real and personal, of whatever kind, and wherever 
situated, | hereby order and direct to be converted 
into money by my executors, and the said money 
to be divided among three of my children,” ete 
This is a suit on the part of the heirs of Absalom 
Funk to recover an undivided two-thirds of his 
estate of which he died seized. 

BakER, J., delivered the opinion of the court: 

It is the settled rule that, in construing a will, 
the intention of the testator must prevail, and the 
whole will should be taken together in order to 
ascertain that intention. Such intention, when 
ascertained, is the controlling element, and the 
technical meaning of the words used must give 
way thereto. TeSted by this rule, we think it 
easily determined that by the will of Absalom 
Funk, his wife, Sarah Funk, took a life estate 
with power of disposition by deed or will. With 
this view of the case, we deem it unnecessary to 
critically examine many of the points made in the 
elaborate and learned argumeut on behalf of appel- 
lees on this branch of the present controversy. 

In Fairman vy. Beal, 14 Ll. 244, this court said, 
‘““If land be devised to a person, with general 
power to dispose of the same, an estate in fee sim- 
ple passes. Such a power of disposition amounts 
to an absolute gift of the property. But if it be 
devised to a person for life, with power to dispose 
of the reversion, an estate for life only passes; and 
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sion, it goes to the heir of the devisor The crea- 
tion of the life estate controls the operation of the 
power, and prevents it from enlarging the estate 
toafee. Nothing passes under the clause confer- 
ing the power until the power itself is exercised.” 
The language used by Mr. Funkin the second 
clause of his will is ** the remaining two-thirds of 
my real and personal estate * * * * shall go 
to and become the property of my beloved wife 
during her life,’ and again, in the same clause, the 
language is, “all the rest of the said two-thirds of 
my estate so given to my said wife during her life- 
time.’’ It was the evident intention to give the 
wife an estate for life in the property, with power 
to dispose of the same by will or otherwise before 
her death. ‘The construction contended for by 
appellees, would render inoperative the express- 
ions “during her life’’ and ‘‘ during her life- 
time,’’ and destroy the intention of the testator 
to give a life estate only, which we think is plainly 
apparent from a consideration of all the pro- 
visions of the will taken together. 

The important question however in this record 
is, whether the general devise in the will of Sarah 
Funk was a good appointment under the power 
donated by the prior will of Absalom Funk. Sir 
Edward Sugden, in his work on Powers, after re- 
viewing the cases in which was involved the matter 
of the execution of a power by the donee, remarks, 
‘Tt is impossible not to be struck with the sum- 
ber of instances where the intention has been de- 
feated by the rule distinguishing power from prop- 
erty. The mischief has been increased by the courts, 
in some recent instances, adopting a strict con- 
struction, with a view to establish a certain rule. 
The particular disposition, when the power or the 
subject is not clearly referred to, must always 
raise a question of construction. Now, without 
breaking in upon the general rule, but on the con- 
trary giving to it its full force. the intention in 
many of the decided cases might have been effect- 
uated.”’ 

In Jones v. Tucker, 2 Mer. 533, Sir William 
Grant, in announcing the decision of the court 
said, ‘In my own private opinion, I think the 
intention was tu give the £100, which the testator 
had a power to dispose of; but I do not conceive 
that 1 could judicially declare it to have been exe- 
cuted.’? In Nannock v. Horton, 7 Vesey, Jr. 398, 
Lord Chancellor Eldon said, ‘I am not sure the 
rule does not oblige the court to act against what 
probably might have been the intention nine times 
out of ten.’’ In Davies v. Thorns, 3 De G. & Sm. 
347, Sir J. L. Knight Bruce, Vice Chancellor, re- 
marked in giving judgment, ‘‘I must, although 
almost ashamed to say it, decide against what I 
firmly and sincerely believe to have been the inten- 
tion of the testatrix, that the power of appointment 
has not been exercised. I am bound, however, by 
the authorities. I cannot help myself, and I must 
so decide.” 

Criticisms upon this particular branch of the law, 
equally severe and emanating from judges and ju- 
rists of equal eminence, might be greatly multi- 
plied. But they have perhaps no effect unless it 
be to impress upon the mind that some rule has 











been pressed beyond its legitimate domain by at 
least some of the adjudicated cases. 

The fundamental principle deducible from all 
the cases, from Sir Edward Clere’s case in 6 Coke, 
17, down, is that there should be a certain uscer- 
tainment of the intention of the donee of the 
power to act under the power. Three classes of 
eases arose in which it was demonstrated to an 
absolute moral certainty there was an intention to 
execute the power; and these were where there was 
a reference to the power or to the subject or prop- 
erty covered by the power, or where the instru- 
ment would be inoperative without the aid of the 
power. The cases ranging themselves in one or an- 
other of these three classes, it was judicially an- 
nounced, in some of the cases, that there could be 
no execution of a power by atestator unless the case 
fell in one of these three classes. This has been 
questioned hy some judges, but the weight, at least, 
of English authority is that way. At all events, the 
rule which requires the existence of one of these 
three elements, in order to effect an execution of 
the power, is altogether subordinate and secondary 
in its character, and if circumstances could and 
should arise that indicated clearly the intention of 
the donee to work by the power, it could not be, 
but that the artificial rule predicated upon former 
experience must give way and the primary and 
fundamental rule, which requires only that the in- 
tention be made clear and manifest, would prevail. 

It is evident the one rule is based upon princi- 
ple, and is substantial, while the other is artificial 
and based upon past experiences, and it is at least 
within the range of possibility that future expe- 
rience may develop exigencies that the past has 
not and demand a recurrence to the fundamental 
rule. Not only so, but we are strongly impressed 
that these exigencies which are possible in the fu- 
ture, have to some considerable extent occurred in 
the past and have afforded occasions for criticism 
such as we have quoted, and for nice and subtle 
distinctions, and for refined reasoning, in order to 
effectuate the intention of the donee of the power 
and at the same time, on some theory, plausible if 
not substantial, bring the case within one or 
another of the three classes referred to. 

In Maddison v. Andrew, 1 Vesey, Sr. 58, the 
deed reserved a power to charge, limit or appoint, 
and in the will the word ‘‘charge” was used, and 
Lord Hardwicke considered the use of a term in the 
will as a reference to the power. The testator, 
by his will, charged all his real and personal estate 
with his debts and legacies, and it does seem to us 
that to refer the words “ my estate’ to the prop- 
erty under the power, is going beyond even a lib- 
eral construction of the rule said to be deduced 
from Clere’s case, and that the turn made upon 
the word charge is hardly substantial. So, also, 
the same eminent judge, in Churchill v. Dibbin, 
cited by Sugden, held both the freehold and the 
leasehold covered by the power to pass by the re- 
siduary gift, and this notwithstanding the fact the 
testatrix had purchased other leaseholds with her 
savings, which other leaseholds were also held to 
pass. It would seem difficult to harmonize ttis 


decision with the illiberal rule contended for. It 
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would be equally difficult to bring Walker v. 
Mackie, 4 Russell, 77, within such rule. In the 
celebrated case of Standen v. Standen, 2 Vesey, 
Jr. 589, which was afterwards affirmed in the 
House of Lords, the gift was generally of the resi- 
due of the testatrix’s real and personal estate. 
The gift was held valid as to the real estate be- 
cause she had no real estate of her own; but this 
did not apply to the personal estate within the 
power, and it was equally held to pass. The 
ground of this decision was, that the fact of the 
testatrix not having real estate gave to her disposi- 
tion the character of an execution of the power over 
the real estate: it showed her intention to execute 
her power, and that when she talked of her real 
estate, she meant the real estate in the power; and 
the same intention was held to govern the entire 
gift; and yet the power was not referred to in this 
will, the personal estate under the power was not 
in any manner specified, and it does not appear but 
that the testatrix had other personal estate out of 
the power. It is going a long way to say, that 
where the extrinsic evidence introduced the fact 
that she was dealing with real estate in the power, 
that fact supplied, as to the personal property un- 
der the power, one of the three elements supposed 
to be necessary to work its transfer. 

We might readily multiply instances where the 
reasoning of the courts has been equally far-fetched 
in order to bring cases where the real intent of the 
testator was clear and manifest within tie pale of 
the secondary and technical rule spoken of above. 
And such cases indicate the straits to which judges 
have been driven to effectuate that which they 
were satisfied was the real intention of the testa- 
tor. In the vast diversity of human affairs and 
conduct, it is useless, vain and unsound to at- 
tempt to limit the modes by which human inten- 
tion may be manifested. It is the established doc- 
trine in the interpretation of wills, that the inten- 
tion is the pole-star todirect the court. In Boyd v. 
Strahan, 36 Ill. 358, this court said, ‘The fa- 
miliar rule which controls all others in the inter- 
pretation of wills is, that the intention of the tes- 
tator, to be gathered from the entire will, must 
govern. There is no other class of instruments 
known to the law, in which so little importance is 


to be attached to the technical sense of language | 
, by deed or will, and for want of such appoint- 


in comparison with that sense in which the appa- 
rent object of the writer indicates his words to 
have been used.’’ It seems anomalous, then, that 
in the interpretation of a will the court shou!d re- 
quire a degree of proof that amounts to an abso- 
lute moral demonstration of the intention of the 
testator before it will regard his wishes; that even 
that degree of proof which will justify a convic- 
tion for a capital crime will be insufficient. In 
Scrope’s case, 10 Co, 144, Lord Coke says, ‘* Quia 
non refert an quis intentionam suam declaret*%in verbis 
an rebus ipsis vel factis.”’ And Chief Justice Best 
says, in Nowell v. Roake, infra, ‘‘ the rule given 
by Lord Coke is larger than that which has been 
deduced from the decision in Clere’s case. Lord 
Coke’s rule will be complied with if the intention 
to execute a power be unequivocally manifested by 
any circumstances occurring in the case, or any 








act of the owner of the power, without requiring 
any specified overt act of such intention.” 

In the case of Blagge v. Miles, 1 Story 427, Mr. 
Justice Story, of the Supreme Court of the United 
States, speaking in regard to the execution of pow- 
ers by last wills and testaments, says, ‘* The main 
point is to arrive at the intention and object of the 
donee of the power in the instrument of execution; 
and that being once ascertained, effect is given to 
it accordingly. If the donee of the power intends 
to execute, and the mode be id other respects un- 
exceptionable, that intention, however manifested, 
whether directly or indirectly, positively or by just 
implication, will make the execution valid and op- 
erative. I agree that the intention to execute the 
power must be apparent and clear, so that the 
transaction is not fairly susceptible of any other 
interpretation. If it be doubtful under all the cir- 
cumstances, then that doubt will prevent it from 
being deemed an execution of the power. All the 
authorities agree that it is not necessary that the 
intention to execute the power should appear by 
express terms or recitals in the instrument. It is 
sufficient that it should appear by words, acts or 
deeds demonstrating the intention.” 

We find no case so like the one before us in its 
circumstances, as Nowell v. Roake, first decided 
by Lord Chief Justice Best in the Court of Com- 
mon Pleas (2 Bing. 503), afterwards reversed in 
the King’s Bench (5 Barn. & Cress. 730), and the 
judgment of the King’s Bench affirmed in the House 
of Lords (6 Bing. 475). We are not constrained by 
the decisions in this case as binding authority, as 
they were not decided until a period long subse- 
quent to our revolution. For the purposes of con- 
densation, we quote from Sugden on Powers, vol. 
1, side page 383, his statement of the point decided 
and of the case: ‘ Although the testator has the 
entirety of an estate, yet if any share of it is vested 
in him only for life, with a power of appointment, 
a general devise of all his estate will only pass the 
share of which he is seized in fee, and a direction 
which might properly be applied to the entirety will 
not be construed to enlarge the gift. This was de- 
cided in Nowell v. Roake, when one moiety of an 
estate was settled by the testatrix to her hus- 
band for life, remainder to herself for life, 
remainder for such uses as she should appoint 


ment to the children of the marriage, with re- 
mainders over, and the testatrix afterwards bought 
the other moiety, which was conveyed to her in fee, 
and she had no other real estate, it was held in the 
Court of Common Pleas that a devise by her of all 
her freehold estates to one for life, on condition 
that out of the rents thereof he should, from time 
to time, keep such estates in proper and tenantable 
repair, with remainders over, passed the entirety of 
the estate; that is, operated at once as an execu- 
tion of her power over one moiety, and a devise of 
her interest in the other. The court relied upon 
the general intention, and laid some stress upon 
the condition to keep the estate in repair as the 
devisee could not keep an undivided moiety in re- 
pair.” ; 

Lord Wynford, in the House of Lords, observed 
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(Sugden, side page 384), ‘‘ that he believed that 
nine hundred and ninety-nine persons out of a 
thousand would say, on reading this will, that the 
testatrix did intend by it to pass her whole prop- 
erty; and this is a question of intention. He knew 
that it was decided in Sir Edward Clere’s case that 
a will can not operate as an execution of a power, 
unless it refers to the power or the subject of it, or 
unless the will can have no operation without sup- 
posing that an execution of the power was intend- 
ed. But he conceived that here the estate or sub- 
ject of the power is referred to in the will, and that 
this is a case that never occurred before. The 
words of the will are, ‘I give and devise all my 
estates in London and Surrey ;’ and she adds a con- 
dition to repair; yet itis said that these words may 
be satisfied by supposing that they refer only to 
that moiety, which she had in absolute property ; 
but he defied any ingenuity to show that the words 
applied only to the one moiety, and not to the 
other; that the tenant for life was to repair one 
moiety, and leave the other unrepaired. The tes- 
tatrix is clearly speaking of the whole of her prop- 
erty, and this will may be held to apply to all, and 
to be an execution of the power in perfect consist- 
ency with the doctrine in Sir Edward Clere’s case.”’ 
Chief Justice Best said, in delivering the judgment 
of the Common Pleas: ‘‘It has long been settled 
that an express declaration of the intent to ex- 
ecute a power is not necessary; on the other 
hand no terms, however comprehensive, although 
sufficient to pass every species of property, 
freehold and copy-hold, real and personal, will 
execute a power, unless they demonstrate that a 
testator had the power in his contemplation, and 
intended by his will to execute it. It has often 
been said that a power is not executed unless the 
power or the estate be referred to by the will, or 
the will can have no effect except as an execution 
of the power. We are not disposed to say these 
are the oniy cases, and we bave high authority for 
saying they are not. They are only put as in- 
stances of the strong and unequivocal proof that 
is required; but if there were a rule that courts of 
law are only permitted to hold a power well exe- 
cuted in these instances, we should say that this 
case comes within it, for we think the estate is re- 
ferred to.” 

He further said, ‘“‘ We think it impossible to im- 
pute any other intention to Mrs. Trymer than that 
of executing the power she had reserved to herself 
in the estate in question; and we think that inten- 
tion is demonstrated by every part of the will, and 
particularly by a reference to the estate over which 
she had this power. Mrs. Trymer being seized of 
one undivided moiety, and having a power over the 
other undivided moiety, of which power she was 
the creator, gives all of her freehold estates in the 
city of London, county of Surrey, or elsewhere, 
to her nephew, John Roake. This is not a descrip- 
tion of her interest in the estate, but of the es- 
tates, and shows an intent to pass all the property 
that she had a right to dispose of. I should be in- 


clined to think these words referred to both parts 
of this property.” 
Mr. Sugden, in commenting on this case, says, 








‘In a case like Nowell v. Roake, the nature of the 
property might, without introducing any uncer- 
tainty into the rule, be considered to manifest a suf- 
ficient intention. I hold an estate as an entirety, 
but the tenure is in moieties, and is subject only to 
my appointment; I give by my will all my estates 
to one for life. The rule would exclude that moiety 
within the power, if it stood there, but I direct 
that the tenant for life shall keep the estates in re- 
pair. The estate cannot be repaired by undivided 
moieties, although two tenants in common may 
repair the estate; and therefore the direction 
might, in favor of the intention, have been held 
according to the decision inthe Court of Common 
Pleas, as evidence that she was dealing with the 
entirety.”’ (p. 402.) 

This, it must be borne in mind, was said by Mr. 
Sudgen from the stand-point that there can be no 
sufficient demonstration of an intention to execute 
a power except in the three classes of cases to 
which we have referred. But, as we have inti- 
mated, to this stand-point we are not prepared to 
accede. 

In Blagge v. Miles, Mr. Justice Story has criti- 
cised the opinion of Lord Chief Baron Alexander, 
in delivering the judgment, of the judges in the 
House of Lords in this case of Nowell v. Roake,, 
and in reaffirming the doctrine as to the enumer- 
ated three classes of cases; and he says, ‘* Lord 
Chief Justice Best has put these classes of cases 
upon the true ground. They are instances of the 
strong and unequivocal proof required to estab- 
lish the intention to execute the power, but they 
are not the only cases.”’ 

But to get closer to the substance of the matter 
now before us, Sarah Funk owned one undivided 
thir dof this estate in fee, and under the will of her 
deceased husband, she had a life estate in and full 
power and authority to dispose of the other u rdi 
vided two-thirds as she might think proper,by will 
or otherwise,before her death. In her last sickness 
she makes her will, in which, after certain specific 
bequests of personal property, she makes disposi- 
tion of ‘** all and singular the rest, residue and re- 
mainder of my estate, real and personal, of what- 
ever kind and wheresoever situated.”? By any con- 
struction which can be given the will she disposed 
of the one undivided third that she held in fee, and 
so far as the right to hold and enjoy during life 
and dispose of as she saw fit, either before or at 
death, could make it hers, the other two-thirds 
was hers also. When, therefore, she spoke of all 
her real estate and the undivided one-third was 
necessarily, did she not refer also to the undivided 
two-thirds? Inthe language of Lord Chief Justice 
Best, ‘‘ This is not a description of her interest in 
the estate, but of the estate, and shows an intent 
to pass all the property that she had any right to 
dispose of.’’ 

The case of the property not subject to the power, 
being an undivided interest in the same property 
the other undivided interest in which was covered 
by the power, seems never to have arisen before 
Nowell v. Roake. The property not subject to the 
power, to answer the requirements, was present 
there as well as here; but neither that case nor this 
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turns upon the last point determined in Sir Edward 
Clere’s case, that ‘the devise ought of neces- 
sity to enure as a limitation of an use, or otherwise 
the devise would be utterly void.’’ These cases 
proceed upon another point entirely. ‘They stand 
upon the ground of the general intention, to be 
gathered from a consideration of the whele will 
and from the situation of the property. The fact 
of co-existing undivided interests, one within and 
the other without the power, is not one element in 
the proof of intention, but a circumstance of great 
weight. 

Here, too, the disposition of her real estate, of 
whatever kind, was coupled with an order and di- 
rection to sell ** my real estate’? and make all deeds 
and conveyances “ necessary to assure and perfect, 
in the purchaser or purchasers thereof, the full title 
thereto ;*’ that is, the title to her real estate, not 
the title to her interest in the real estate. These 
words would seem to apply to the whole property 
and to refer-to both parts thereof, as well that held 
under the power as that held by a different tenure. 
And other parts of the will specifically disposed of 
other property in which she only had a life-estate 
under the will of her deceased husband and a like 
power of disposition. The evidence shows she had 
no gold watch, except one bequeathed to her for 
life with the like power of disposition, and that 
most of the furniture she had was held by like ten- 
ure and with like powers of disposition. And yet, 
just preceding the disposition of her real estate, 
she bequeathed *‘ my gold watch” to the nephew 
and uamesake of her husband, and she bequeathed 
‘¢all my household furniture’? to her daughters. 
Now she had no authority to bequeath the watch 
and the furniture, which had been her husband’s, 
except by virtue of the power in her husband’s 
will; she had in such property, strictly speaking 
only a life-estate, with full power of disposition 
before her death. That she did exercise the power 
of disposition, delegated by the prior will, in refer- 
ence to these articles of personal property, and 
then proceeded to dispose of ‘‘my”’ real estate, 
using the same language she had used in bequeath- 
ing the chattels, ‘‘my watch,’’ ‘*my furniture,” 
would seem to afford strong evidence she intended 
her will to work not only by the intent but by the 
power. It has been long settled that a will may 
operate both as an appointment under a power and 
as a conveyance of an interest: all that is required 
is that it should appear it was so intended. In 
Hughes v. Turner, 3 Mylne & Keene 666, the mas- 
ter of the rolls, Sir John Leach, said, ‘* There is a 
gift here of a gold watch, piano-forte and musie 
books, which she could only dispose of by the exe- 
cution of her power. It is argued that she had as- 
sumed and treated these as her own property, inde- 
pendently of her sister’s will; no such inference 
judicially arises. A gift of the rest, residue and 
remainder of her real and personal estate imports 
a gift of the rest and residue of that estate, which 
she considered her own and had previously partly 
disposed of. A gift of that of which a testator can- 
not dispose, except in execution of a power, neces- 
sarily manifests an intention to execute that pow- 
er.’’ The matter of the Cardiganshire estate was 
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also relied on by the master of the rolls in this 
case, but the decision of the House of Lords in 
Bowes v. Bowes effectually disposed of this Cardi- 
ganshire matter. And so the cause came up again 
for a re-hearing before Sir C. C. Pepys, his suc- 
cessor as master of the rolls. It is true the judg- 
ment was otherwise upon the re-hearing, princi- 
pally by force of the Bowes case. But upon this 
point now in review the consideration of the court 
only was, that a reference to part of the subject or 
to some of many subjects of the power, will not be 
sufficient to make a will operate as an execution of 
the power, when there is no other indication of an 
intention to execute it. But here we claim there are 
other indications of an intention to execute, and 
we only claim the bequest of the watch and furni- 
ture as cumulative evidence, derived from the face 
of the will itself, of the intent. 

When the subject of the power is real estate, and 
the question is as to the execution of the power by 
the devisee, it is the well settled doctrine you may 
always look at the condition of the property and 
the facts dehors the will, to arrive at the intention 
of the testator. These facts are, in addition to the 


evidence in regard to the watch and furniture, that § 


Sarah Funk held, under the will of her deceased 
husband, a life-estate in two-thirds of the south 
thirty feet of lot 6, with power to dispose of the 
same as she thought fit; that after the death of 
her husband she purchased the other undivided 
one-third interest, and the same was conveyed to 
her in fee, and that at the time of the execution of 
her will and of her decease, she held the entirety 
of said south thirty feet, one-third in fee simple, 
absolute, and the other two-thirds for life, with 
full power of disposition by will or otherwise. 
There is no judicial presumption that, at the time 
she made the devise, she had forgotten either that 
she owned this thirty feet, or by what tenure she 
held it, or thatshe had power of appointment under 
the will of Absalom Funk, as to the undivided two- 
thirds. The presumptign would be she knew her 
own titles and the power she had in reference to 
the property she held and enjoyed. This presump- 


| tion is made manifest fact, when we see her dis- 


posing in her-will of property which she could only 
legally dispose of by virtue of the power in the first 
will. It would bardly be contended the gift of the 
watch was not a valid execution of the power in 
the first will, so far at least as that watch is con- 
cerned. But it was not a good execution of the 
power, unless she intended to execute it; the fact 
she did specifically execute it, conclusively estab- 
lishes that she had such intention; she must have 
known and remembered the power vested in her 
by the first will. She, thus knowing and remem- 
bering the power she had, and devising all her real 
estate to trustees to be sold as soon as the same 
could be done, and the proceeds divided among 
her children and grandchildren, is there any rea- 
sonable and censistent theory, other than she in- 
tended to execute the power, and wished the 
entirety of the thirty feet of ground sold. Again, 
there is this further fact, dehors the will, that in 
the absence of an appointment by her, the undivid- 
ed two-thirds interest she had under the power 
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-would have to be divided among two hundred and 
twenty-two heirs of her deceased husband. So 
‘that, unless we find an intent to act by the power, 
she was leaving an undivided one-third interest in 
this small parcel of land to be held in common 
with two hundred and twenty two tenants of the 
undivided two-thirds interest. This would appear 
absurd, especially when considered in connection 
with the injunction for the speedy sale of her 
estate, and the caution in her will against any 
sacrifice of her property. 

It is a question of intention, If it were only ad- 
mitted that the rules by which that intention may 
be ascertained were not fixed and settled, then it 
cannot be doubted but that the evidence afforded 
by this will and this record establishes that inten- 
tion beyond reasonable doubt. If the intention is 
clear and manifest, it is all that is required by that 
which we have designated as the fandamental rule; 
to require more would be, as is suggested by Mr. 
Justice Story, to make ‘*‘ the cases govern the 
general rule and not the rule the cases.’”’” The de- 
mands of substantial justice do not require we 
should follow the subtle niceties of some of the 
English cases; and such course would be inconsist- 
ent with the liberal rules we have heretofore an- 
nounced should govern in the ascertainment of the 
intention of testators. The English Parliament 
has radically changed the law of that country 
‘by the statutes of 7 Will [V and 1 Vict, chap. 26, 
and that, too, to such an extent that a general 
devise now operates as an execution of a general 
power of appointment, unless a contrary inten- 
tion appears. As we have seen, Mr. Justice 
Story refused to follow the technical rule es- 
tablished by some of the cases. In Andrews 
v. Brumfield, 32 Miss. 108, and in White v. Hicks, 





33 N. Y. 383, the courts expressly repudiated | 
the doctrine of the English cases establishing that | 


the amount of the testator’s personal property | 
P ow | claimants shall not be entitled to costs, nor shall the 


could not be inquired into to show an intention 
predicated upon local stgtutes. And in Amory v 
Meredith, 7 Allen, 397. the Supreme Court of Mas- 
sachusetts, also, in the absence of any statutory 
provision, decided in the very teeth of the rule 
said to be deducible from Clere’s case—and the 


from the will itself when construed in connection 
with the power, as the all-controlling element in 
be decision of the ease. If we are to interpret 
wills in the light of precedents, we ought to fol- 
low those that are most in harmony with the gen- 
ius and laws of this country and the manners and 
customs of its people. We ought rather to be 
guided by those that would most effectually do jus- 
tice.”’ We prefer, then, to follow the broad and 
liberal rule announced by Lord Coke in Scrope’s 
case, and Mr. Justice Story in Blagge v. Miles, and 
that is based upon principle, and thus carry into 
effect the intention of the testatrix rather than to 
defeat such intention by following the narrow and 
technical rule predicated upon the cases. The 
provisions of the whole will taken together and 
the facts dehors the will clearly indicate to our 
minds an intention to pass the whole estate, and 
we think the devise should in favor of the inten- 
tion be held to work both by the intent and by 
the power, and to pass the entirety. 

We find no errors in the record, and the judg- 
ment of the circuit court must be affirmed. 

AFFIRMED. 








DIGEST OF DECISIONS OF THE SUPREME 
COURT OF THE UNITED STATES. 


October Term, 1878. 


REVENUE Laws — CERTIFICATE — “REASONABLE 
CausK.”—1. The statute of March 2, 1799 (1 Stat. at 
Large, 606, § 89), which provides: ‘‘When any prose- 
cution shall be commenced on account of the seizure 
of any ship, goods, wares or merchandise, and judg+ 
ment shall be given for the claimant or claimants, if it 
shall appear to the court before such prosecution shall 
be tried that there was a reasonable cause of seizure, 
the said court shall cause a proper certificate or entry 
to be made thereof. And in such case the claimant or 


' person who made the seizure, as the prosecutor, be li- 


case is a strong one to show the rank injustice | 


that might be done by an adherence to that rule. 
There are no former decisions of this court that 
militate against the rule we now announce. In 
Wimberly v. Hurst, 33 lll. 173, we remarked that 
when a conveyance is general, it will be held asan 
execution of a power if it would otherwise be wholly 
inoperative. ‘This is a mere reiteration of the real 
points in Clere’s case ut res magis volsit quem pareat. 
It is entirely consistent with what we now hold, 


and we are ready to repeat it when occasion re- , 


quires. In Coffing v. Taylor, 16 Ill. 474, and in 


Davenport v. Young, Id, 552, the court was speak- | 


ing in reference to the construction to be given to 
deeds, and not in regard to wills, and what was 
‘said in those cases was properly said under the cir- 
cumstances of the cases then before us. As was said 
by us in Butler v. Huestis, 68 Ill. 596: ‘‘We are 
disposed to regard what we must know was the 
clear intention of the testatrix, which we gather 





able to action, suit or judgment, on account of such 
seizure or prosecution,” applies to supervisors of in- 
ternal revenue as well as district attorneys, and 
custom collectors. 2. Facts and circumstances be- 
fore the officer making the seizure, such as to warrant 
aman of prudence and caution in believing that the 
offense charged had been committed, constitutes “reas 
sonable cause,” within the meaning of this statute. 
The question of malice or of good faith is not an ele- 
ment in the case. It is not a question of motive. 
Whether the officer seized the occasion to do an act 
which would injure another, or whether he moved re- 
luctantly is quite immaterial. Mr. Justice Washing- 
ton says, in Munn v. Dupont, 3 Wash. C. C. 37: 
“If malice is proved, yet if probable cause exists, 
there is no liability. Malice and want of probable cause 
must both exist” to justify an action. He then defines 
probable cause in these words: ‘*A reasonable ground 
of suspicion, supported by circumstances sufficiently 
strong in themselves to warrant a cautious man in the 
belief that the party is guilty of the offense with which. 
he is charged.” Chief Justice Shaw defines it in sim- 
ilar language: “Such a state of facts as would lead a 
man of ordinary caition to believe, or to entertain an 
honest and strong suspicion that the person is guilty.” 
Ulmer v. Leland, 1 Greenl. 135. In Forhay v. Fergu- 
son, 2 Denio, 617, the rule is laid down by Bronson, C 
J.,in the same language, with this addition: “And 
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such cause will afford a defense toa malicious prose- | ing a paper manufactory. Held, proper. It is not 


cution, however innocent the plaintiff may be.” In 
that case there was evidence to justify a finding that 
the prosecution had been from a bad motive. This 
rule is so clear that it is not necessary to multiply au- 
thorities. In the case before us, the certificate was of 
“probable cause of seizure.”” The authorities cited 
speak of “* probable ” cause. The statute of 1799, how- 
ever, uses the words “reasonable cause of seizure.”’ 
No argument is made that there is a substantial differ- 
ence in the meaning of these expressions, and we 
think there is none. If there was a probable cause of 
seizure, there was a reasonable cause. If there was a 
reasonable cause of seizure there was a probable 
cause. In many of the reported cases the two expres- 
sions are used as meaning the same thing. Talbot v. 
Seamen, 1 Cranch, 1; Carrington v. Merch. Ins. Co., 8 
Peters, 495; United States v. Riddle, 5 Cranch, 311; 
60 Pipes of Brandy, 10 Wheat, 426; United States v. 
Recorder, 2 Blatch. 119.—Stacey v. Emery. In error 
to the Circuit Court of the United States for the Mid- 
dle District of Tennessee. Opinion by Mr. Justice 
Hunt. Judgment affirmed. 


BAILMENTS — HOTEL KEEPER — GOODS STOLEN 
FROM GUEST — NEGLIGENCE OF LATTER. —“‘ There 
can be but little doubt that the goods of the plaintiff 
were stolen from him while at the hotel of the defend- 
ant, in the city of Chicago. Heinsists thereupon that 
the loss to him shall be made good; but it does not fol- 
low, because he met with a loss, that he can recover 
the amount from the defendant. The defendant con- 
tends that he is exempt from liability for money, jew- 
els and the like, unless the loser of the goods has com- 
plied with the statute of Illinois on that subject. 
Where a safe for the keeping of such articles is provid- 
ed by the hotel keeper, and the notiees given as re- 
quired by the statute, a loser failing to take the bene- 
fit of the protection given him must bear his own loss. 
Hyatt v. Taylor, 42 N. Y. 268; Stewart v. Parsons, 24 
Wis. 241. Tothis rule the statute makes one excep- 
tion. If the loss occurs ** by the hand or through the 
negligence of the landlord, or by a clerk, or servant, 
employed by him in such hotel or inn,” the liability 
remains. The judge submitted that question to the 
jury, who found against the plaintiff. It is settled by 
the authorities that where a loss is occasioned by the 
personal negligence of the guest himself, the liability 
of the inn-keeper does not exist. Purvis v. Coleman, 
21 N. Y, 301; Cook v. Champ. Trans. Co., 1 Denio, 99. 
The question of personal negligence was properly sub- 
mitted tothe jury and was also found against the plain- 
tiff. Thejudge refused to receive evidence that one 
Drum had admitted that he had stolen the plaintiff’s 
jewelry. If Drum was guilty of the offense it should have 
been proved. He could prove itif true. If on trial him- 
self, his admission would be competent, but upon no 
principle could he admit away the rights of another 
person.”—Eicox v. Hill. In error to the Circuit 
Court of the United States for the Northern District 
of Ilhnois. Opinion by Mr. Justice HUNT. Judgment 
affirmed. 


* FORECLOSURE— SALE OF MILL AND MACHINERY 
TOGETHER — WHEN PROPER — CONTIGUOUS SEPA- 
RATE LotT.—The owner of four contiguous lots, num- 
bered separately, mortgaged the same. On three of 
the lots there was a tenement and the fourth was va- 
cant. ‘The tenement was thereafter fitted up asa pa- 
per mill, expensive machinery put in, a lease of water 
power for the purpose of propelling such machinery, 
and a canal built conducting the water to the machin- 
ery. Upon a foreclosure of the mortgage, the court 
decreed that the said real estate and premises, includ- 
ing said fixtures and machinery, and also said water- 
power, be sold as an entirety, and as forming and be- 








questioned that the realty, the water-power, and the 
machinery constituted a paper-mill. They were, 
therefore, ex vi termini a unit, and could not be disin- 
tegrated and the parts sold separately without large 
depreciation, and a diminished amount in the aggre- 
gate of the yield. It is obviously best for all con- 
cerned that the property should be sold pursuant to 
the decree. According to the terms of the lease the 
water-power could be employed only on the premises, 
and for driving there a paper-mill. Lot four is conve- 
nient and important for use in connection with the rest 
of the property, and hence should be sold with it. 
That lot is the only vacant and unimproved part of the 
premises, but it is not on that account the less neces- 
sary for various purposes in operating the establish- 
ment. Olcott vy. Bynum, 17 Wall. 44. Without the 
water-power the machinery would be worthless, ex- 
cept to be torn outand removed. By placing it in the 
building in constructing the mill, every part and par- 
cel of it, as between mortgagor and mortgagee, became 
a fixture and a part of the freehold. There is some 
conflict in both the English and American authorities 
upon this subject; but the view here expressed is the 
better one and sustained by the greater weight of au- 
thority. The intent and conduct of the mortgagor 
under the circumstances of this case are conclusive. 
Ex parte Astbury L. R.4 Chan. App. 630; Metropol- 
itan Counties Society v. Brown, 26 Beav. 454; Chris- 
tian v. Drepps. 28 Pa. St. 278; Hill v. Sewald, 53 Id. 
273; Seeger v. Petit, 77 Id. 487; Palmer v. Forbes, 23 
Ill. 318; Deal v. Palmer, 72 N. C. 582; Wamsley yv.- 
Milne, Scott’s C. B. N.S. 115; Powell v. Manufactur- 
ing Co., 3 Mason, 459; Traul v. Tuttle, 28 Maine, 545; 
McKini v. Mason, 3 Md. Ch. 187; Winston v. Ins. Co., 
4 Met. 306; Corliss v. McLagin, 29 Me. 115.—Hill v. 
Farmers’ & Mechanics’ Nat. Bk. Appeal from the 
Supreme Court of the District of Columbia. Opinion 
by Mr. Justice SWAYNE. Decree affirmed. 


POWER OF COURT TO APPOINT ARBITRATORS — 
OMISSION TO SWEAR ARBITRATORS — SIGNING OF 
AWARD BY LESS THAN ALL— CONCLUSIVENESS OF 
AWARD — GRANTING OR REFUSING NEW TRIAL IN 
FEDERAL COURT NOT REVIEWABLE.—1. The power 
of a court of justice, with the consent of the parties, 
to appoint arbitrators and refer a case pending before 
it, is incident to all judicial administration where the 
right exists to ascertain the facts, as well as to pro- 
nounce the law. Conventio facit legum. In such an 
agreement there is nothing contrary to law or public 


- policy. The Code of Ohio provides (§ 281) expressly, 


“that all or any of the issues in the action, whether of 
fact or law, may be referred upon the written consent 
of the parties, or upon their oral consent in court, en- 
tered upon the journal.” 2S. & C. 1027. The refer- 
ence here in question was made in the latter mode and 
by virtue of this authority. 2. The objection that the 
arbitrators were not sworn was waived by the plaintiff 
in error by appearing and going to trial without re- 
quiring an oath to be administered. If the witnesses 
had not been sworn, the waiver of that defect under 
the same circumstances would have been equally con- 
clusive. Edwards on Referees, 107; Morse on Arbi- 
tration and Award, 172; Maynard v. Frederick, 7 
Cush. 247. 3. Two of the three referees only signed the 
award, but the attention of the court was called to the 
fact when the report was confirmed and the judgment 
was entered. The omission was amendable and now 
constat, but that the amendment could and would 
have been made if the objection had been suggested. 
It would not be fair, either to the court or the other 
party, to permit the objection to be raised here for the 
first time. Under the circumstances it must be held 
to have been conclusively waived, and the plaintiff im 





- 
Lae 


* 

















THE CENTRAL LAW JOURNAL. 











error can not be heard now to insist upon it. 1 How. 
169; 2 Wall. 252; 19 Ib. 463! 21 Ib. 532; 92 U. 8S. 90; 94 
Ib. 1. 4. The plaintiff in error was not, by reason of 
the State law, entitled to a second trial. The agree- 
ment to submit the controversy to referees selected or 
approved by the parties implied clearly that they in- 
tended the award should be final and conclusive. The 
district court held this view and ruled accordingly. 
It has long been the established law in the courts of 
the United States that to grant or refuse a new trial 
rests in the sound discretion of the court to which the 
motion is addressed, and that the result can not be 
made the subject of review upon a writ of error. We 
ean not think that Congress intended by the Act of 


1872 (47 St. 198, § 5), to abrogate this salutary rule. : 


Nudd v. Burrows, 91 U. 8. 441; R. R. Co. v. Horst, 93 
Ib. 301.—Newcomb v. Wood. Inerror to the Circuit 
Court of the United States for the Northern District 
of Ohio. Opinion by Mr. Justice SWAYNE. Judg- 
ment affirmed. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 


[Filed at Springfield, February 4, 1879.] 


Hon. JOHN SCHOLFIELD, Chief Justice. 
“ Davin J. BAKER, 
* T. LYLE DICKEY, 
‘© BENJAMIN KR. SHELDON, 
** “PICKNEY H. WALKER, 
“© JOHN M. ScoTT, 
‘* ALFRED M. CRalIG, 


Associate Justices. 


BILL OF EXCHANGE—EVIDENCE — CONVERSATION 
BETWEEN INDORSER IN BLANK AND PAYEE NOT 
ADMISSIBLE. — This was an action by D against S 
as indorser of a bill of exchange. Judgment went be- 
low for plaintiff, and defendant appealed. At the trial 
evidence was offered of a conversation which took 
place between the defendant and the plaintiff at the 
time of the making of theindorsement. This was ex- 
cluded. SHELDON, J., says: “‘The effect of such evidence 
would be to impair the legal effect of his indorsement 
in blank by proof of a different parol agreement. This 
8s not admissible. 54 Ill. 349; 70 [ll. 34; 64 Ill. 360. In 
the latter case, after expressing disapproval of the ar- 
gument which was to the effect that a blank endorse- 
ment is not really a written contract, but one resting 
in parol, and is open to explanation by parol, it was 
said: ‘ It can not be a parol contract where the payee 
indorses a note in blank, for there is, in legal contem- 
plation, written over his name the extent and charac- 
acter of his undertaking which can not be varied by 
parol.’ See 7 Gray, 217; 5 Cush. 80; 38 Conn. 15; 18 
Gratt. 200; 42 Wis. 56. The attempt in the present 
case was to vary by parol—by the conversation of the 
parties at the time—the legal effect of the indorse- 
ment in blank made by the payee. It was properly 
excluded,” Aftirmed.—WSkelton v. Dustin. 


ScirE Factas—BaliL BOND—VALIDITY OF RECOG- 
NIZANCE.—This was a suit in the nature of scire fa- 
cias upon the bail bond of one who was indicted for 
selling liquor to minors. Judgment by default was 
rendered against defendants in the lower court. The 
plaintiff appeals, and assigns for error that the recog- 
nizance upon which the writ was issued is not condi- 
tioned as required by law. The statute on the subject 
of recognizances in criminal cases says: *“The recogni- 
zance, except when otherwise provided, snall be so 
conditioned as to bind the accused to appear at the 
court having jurisdiction of the offense on the first day 
of the next term thereof, to be holden in the county 
* * * * and from term to term and from day to 

















day of each term, until the final sentence or order of 
the court to answer for the offense charged, * * * 
and abide such final sentence or order, and not depart 
therefrom without leave.” Rey. Stats. 1874, 396. 
The condition of the recognizance as set out in the 
scire facias is that the accused “ shall personally be 
and appear before the circuit court of said county on 
the first Monday of March, 1875, being the March term, 
and then and there answer and abide the order and 
judgment of said court touching the matter of indict- 
ment, then in that case said recognizance shall become 
void.” The court say: “We are of opinion that it ‘is 
unnecessary to the validity of a recognizance that it 
should contain every condition which is provided in 
the statute. * * * * Adopting the line of con- 
struction inthis case which was adopted by this court 
in 43 Ill. 9, and in 63 Ill. 489, we are of opinion that 
the language of this recognizance is sufficiently broad 
to require the appearance of the accused from time to 
time and from term to term. We have held in a case 
not yet reported that a recognizance of this character 
imposes that obligation under the statute of 1874. 
We must therefore hold the scire facias in this case 
sufficient.” Affirmed.—Gallagher v. People. 


EJECTMENT — CONDEMNATION OF REAL ESTATE 
FOR RAILROAD — CONSTITUTIONALITY OF STATUTE 
ALLOWING OCCUPATION BEFORE ASCERTAINMENT 
OF COMPENSATION.—This was a suit in ejectment by 
appellant against the Chicago & Alton R. Co. to ob- 
tain possession of a certain parcel of land. Judgment 
in the court below went for the defendant, and plain- 
tiffappealed. At the trial the title of the plaintiff was 
admitted, unless defendant had right of possession 
under certain condemnation proceedings taken by the 
St. Louis, Jacksonville & Chicago R. Co.by virtue of an 
act of the general assembly of the State of [llinois. 
DICKEY, J., says: “It is mainly insisted by the appel- 
lant that the 11th section of the act entitled ‘ an act to 
construct a railroad from Jacksonville to Alton’ is un - 
constitutional, because the said section allows the tak- 
ing of the lands of persons by certain condemnation 
proceedings before either ascertainment or payment 
of the compensation, and for this reason it is insisted 
that the whole of said proceedings are null and void. 
In the case of Johnson y. Joliet & Chicago R. Co,, 
the validity of a statute almost identical with the one 
undec consideration, was upheld. Breese, J., in 
delivering the opinion, says: ‘Some of the State con- 
stitutions require that the compensation allowed shall 
precede the enjoyment of the property, ours does not. 
23 Ill. 206, 207. Subsequently, in the case of Rice v, 
City of Chicago, 59 Ill. 286, the court aftirmed this case 
and- reiterated the same principle. There is no 
force in the objection that the petition asks that 
the commissioners determine the damages which 
the owners will sustain, while the statute requires 
them to ascertain damages which the owners have sus- 
tained. It is evident that the statute intended the dam- 
ages to be as well for the occupation already begun as 
that to continue. Both contemplated the reimburse- 
ment to the owner for the injury he might sustain by 
the use of his land for that purpose.” Aflirmed.— 
Townsend v. Chicago & Alton R. Co. 


ASSUMPSIT — MONEY BORROWED — STATUTORY 
POWERS OF SCHOOL DIRECTORS.—This was assump- 
sit for money borrowed by a board of school directors 
of A, who transferred the orders issued therefor by in- 
dorsement to the plaintiff. The suit is brought on com- 
mon counts, to which a demurrer was interposed by 
defendants. The demurrer was sustained in the lower 
court, and plaintiff appealed. The question at issue 
may be seen from the following opinion by Dickry, 
J.: “It is insisted by counsel for appellee, that in 
declarations against a quasi corporation of limited pow- 
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ers, such as the school directors of a district, the cause 
of action must be specifically set out, so that the court 
may see affirmatively that the liability sued upon is one 
authorized by the statute. No authority is produced 
in support of this position on the question of plead- 
ing. * * * Inthe case of Clark v. School Directors, 
78 Ill. 474, it was held that the purchase by school 
directors of libraries and apparatus on credit was not 
authorized by the statute, and that money for that pur- 
pose could only be appropriated generally when the 
district had surplus funds after all necessary expenses 
are paid. * * * The statute provisions in relation to 
the subject-matter stated in this declaration are far oth- 
erwise. Sec. 47, p. 962, R. 8.1874, provides that for the 
purpose of building school-houses or purchasing school 
sites, or for repairing or improving the same, the direct- 
ors, by a vote of the people, * * * may borrow 
money, (issuing bonds executed by two officers, or at 
least two members of the board.) The declaration 
alleges that the defendants, by a vote of the people 
pioperly held, were authorized to complete the school- 
house, and to borrow money for the purpose, and that 
they did borrow the money of one Holbrook, and exe- 
cuted and delivered tohim the order stated in the decla- 
ration for suchsums of money. It is suggested that the 
use of the words in section 47, “ issuing bonds by the 
officers,” ete., isa limitation upon the powers of the 
board of directors. This we think a misconception of 
the statute. Power to borrow money carries with it, at 
common law, the power to give evidence of the loan; 
usually carries with it the power to execute promissory 
notes and simple contracts incident to the loan, but 
mere power to borrow money does not carry with it, as 
an incident, the power to execute a bond or an instru- 
ment under seal; these words, therefore, authorizing 
the school directors to execute bonds for borrowed 
money, instead of being used asa limitation of the 
power, and a declaration that they were incapable o 
borrowing money unless a bond be given, we have 
properly construed as an enlargement of the power, 
authorizing the directors not only to give their assur- 
ances, which were necessarily incident to the power of 
borrowing money, but to go further and execute a 
higher grade of securities. The majority of the court 
are of opinion that the first count in the declaration is 
good.” Reversed.—Folsom v. School Directors. 


—>——— 


ABSTRACT OF DECISIONS OF SUPREME 
JUDICIAL COURT OF MASSACHUSETTS. 


November Term, 1878. 


Hon HORACE Gray, Chief Justice. 
“6 JdamEs D. COLT, 
“  SeTru AMEs, 
“Marcus Morton, 
WILLIAM C. ENDICOTT, 
“« OT1s P. LoRD, 
“ ~AuGuSTUs L. SOULE, 


Associate Justices 


Way — BOUNDARY — CONSTRUCTION OF TERM 
“‘SHop.”’—In an action on a bond conditioned to keep 
open a certain way it appeared that the line of the way 
called forin the bond was a straight one from the 
south corner of C’s shop to “the shop of K,” and the 
principal point in dispute was whether by the term 
“shop” was included a platform which extended from 
the entire front of the shop about four feet toward the 
way. Held, that if at the date of the bond the plat- 
form was in facta part of the building, the fact that 
some subsequent occupant had no occasion to use it 
or saw fit to take it away, ought not to be permitted 





boundary line. Opinion by AMEs, J.—Dunham v. 
Gannett. 


REALTY—BOILERS IN A MILL—MECHANIC’s LIEN. 
—Boilers situated ina part of a cotton mill and used 
to supply steam thereto, are a part of the realty, and 
would pass, without being specitied, by a deed of the 
land on which the mill stood, not as appurtenances, 
but as a parcel of the land. Winslow v. Merchants 
Ins. Co., 4 Met. 306; Pierce v. George, 108 Mass. 178; 
McConnell v. Blood, 123 Mass. 45. They constitute a 
part of the building, and repairs on them were repairs 
on the building, for which the workman has a me- 
chanic’s lien. Opinion by SOULE, J.—Kelly v. Border 
City Mills. 


| to obscure the question as to the true course of the 
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October Term, 1878. 


[Filed December 2, 1878.] 


Hon. T. A. SHERWOOD, Chief Justice. 
* Wo. B. NaPTOoN, ] 
* WaRWICK HouGHn 
“ E.H.NorTon, ° | Judges. 
“ JOHN W. HENRY, 


REPLEVIN— FORM OF JUDGMENT FOR DEFEND- 
ANT WHEN GOODS SEIZED HAVE BEEN DISPOSED 
OF BEFORE JUDGMENT—MORTGAGE OF PERSONAL- 
TY INVALID AGAINST SUBSEQUENT MORTGAGEE, 
UNLESS PROVED OR ACKNOWLEDGED WHERE 
Goops REMAIN IN POSSESSION OF MORTGAGOR.— 
This was an action for the specific recovery “of a stock 
of goods, which were invoiced to defendant Heidel by 
defendant Graves at $1,900. The evidence showed that 
plaintiff, after he had been put in possession of the 
goods by virtue of the writ, sold them for $1,480. 
Plaintiff claimed under a mortgage from Graves, 
which was neither proved nor acknowledged, but was 
recorded in the proper county. By the terms of this 
mortgage, the stock of goods were to be removed by 
mortgagor from Moberly to Dewitt, and remain “as 
stock in trade.” Defendant Heidel claimed under a 
mortgage subsequent to plaintiff’s from Graves, and 
also under sale made under this last mortgage after 
forfeiture. After this last sale, the evidence, though 
conflicting, tended to show Heidel had sole possession 
of the goods until they were taken by the sheriff un- 
der the writ of replevin herein. After the goods had 
been delivered to plaintiff under the writ, he sold 
them for $1,486. Judgment for defendant Heidel for 
the value of the goods as found by court, viz.: $1,039, 
from which plaintiff appeals. It was contended that, 
under sees. 11, 12 and 15, of Wag. Stats., that the 
judgment should have been that plaintiff return the 
property taken, or pay assessed value thereof, at elee- 
tion of defendant, and that this election could only be 
made by him when the property was delivered to 
sheriff. Held, 1. That under authority of Dilworth v. 
McKelvy, 30 Mo. 149, the judgment was correct. Be- 
sides, under the facts, plaintiff could not be injured 
| by aetion of court in allowing defendant to elect 
| to take judgment for assessed value of property. 
While in actions of this kind, under sec. 15, supra, a 
| party shall not be required to make his election until 
, after it is delivered to sheriff, yet he can waive this 
| privilege and make his election at time of rendition of 
| judgment. 2. Plaintiff’s mortgage not being proved 
| 








or acknowledged, and mortgagor being permitted to 
remain in possession of the goods, was fraudulent and 
void as to creditors, although recorded. Sec. 8, Wag: 
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Stat. 281; Bevans v. Bolton, 31 Mo. 487; Bryson v. 
Penix, J8 Mo. 13; 13 Met. 304. It was also void be- 
cause it permitted the mortgaged goods to be disposed 
of by the grantor in the usual course of business. 
Billingsley v. Bunce, 28 Mo. 547: Brooks v. Wimer, 24 
Mo. 63; Lodge v. Samuel, 50 Mo. 503. Judgment af- 
firmed. Opinion by NoRTON, J.— White v. Graves. 


CONVEYANCE BY MARRIED WOMAN, OVER EIGHT- 
EEN AND UNDER TWENTY-ONE YEARS OF AGE, IN 
WHICH HUSBAND JOINS, CAN NOT BE AVOIDED ON 
GROUND OF INFANCY OF FEME COVERT.—The prin- 
cipal question in this case was whether a married wo- 
man could avoid a deed for her real estate made by 
her and her husband when she was over eighteen and 
under twenty-one years of age. That the infancy of a 
married woman will make her deed voidable, notwith- 
standing the execution in the form prescribed by our 
statute, in regard to privy examinations, is well set- 
tled by the uniform decisions of this court from the 
case of Youse v. Norcoms. 12 Mo. 549, down to the la- 
test decisions on the subject. 20 Mo. 271; 54 Mo. 83; 
56 Mo. 209. This appears to be also well established 
elsewhere, and Chancellor Walworth, in Sanford v. 
MecDean, 3 Paige, 117, explains the reason of the dis- 
tinction. See also Hoyt v. Swar, 53 Ills. 134, But it 
is held by the court, after much hesitation on the 
part of some of the members, that the first section of 
the act concerning “‘ cura‘ors, guardians and wards,” 
in the revised code of 1865, declaring that “ females of 
the age of eighteen years shall be considered of full age 
for all purposes,” taken in connection with the statute 
of wills, and the first section of the act concerning con- 
veyances, in same code authorizing ‘‘ conveyances of 
land to be made by deed executed by any person having 
authority to convey the same,” are to be considered to- 
gether, and construed as allowing all females, married 
or unmarried, over the age of eighteen, to convey their 
real estate. Judgment affirmed. Opinion by Nap- 
TON, J.—Caho v. Endress. 


_— 
—_ 
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COURT OF WISCONSIN. 


November Term, 1878. 


Hon. E. G. Ryan, Chief Justice. 
‘* ORSAMUS COLE, 
“Wo. P. Lyon, 

“ ~=DAVID TAYLOR, 
© HARLOW 8S. ORTON, }j 


Associate Justices. 


TORT—SECOND CONVEYANCE OF SAME LAND — 
FRavuD.—1. A complaint that defendant, after having 
conveyed certain premises (to which he had title), by 
unrecorded deed by which plaintiff’s intestate would 
have taken title, knowingly, fraudulently and wrong- 
fully conveyed the same premises to another by a sub- 
sequent deed, which*was recorded and under which a 
bona fide purchaser’without notice took, and so de- 
feated the intestate’s title, states a cause of action in 
tort. 2. Defendant in tort can not plead a counter- 
claim ex contractu not arising out of the same trans- 
action declared upon in the complaint, 8. Where a 
tort arises,out’of a transaction ex contractu, plaintiff's 
only remedy is ex contractu, unless actual fraud be 
shown. 4. A second conveyance of the same land is a 
tort, only when made with intent to defeat the title un- 
der a prior valid! conveyance executed by the same 
person; and a,finding that defendant, when he made 
the second conveyance, had forgotten the prior one, 
and did not intend to sell the land twice, will not sus- 
trin! a%judgment against him in jtort. [LYON and 


. such an averment. 





ORTON, JJ., dissent from the two last propositions, 
holding that in general the act of making a second 
conveyance in such a case, without actual fraudulent 
purpose, is tortious in law; but that in this case, the 
act of plaintiff’s intestate in referring the second 
grantee, when the latter desired to purchase the land, 
to the defendant, and in effect advising him to pur- 
chase from defendant, purged the second conveyance 
of all tortious character as against such intestate.] 
Opinion by RYAN, C. J.—Ring v. Ogden. 

REFORMATION OF WILL — MISTAKE. — 1. Equity 
will not reform a will by changing its language or ad- 
ding provisions to make it accord with the testator’s 
intention; but where its words permit will. give them 
construction in accordance with such intention. Ex- 
trinsic evidence of the testator’s intention is not ad- 
missible for the purpose of explaining construing or 
adding to the terms of the will; but such intention 
must be ascertained from its words read in the light of 
the circumstances surrounding the testator when he 
made it: 3. Evidence of such surrounding circum- 
stances is admissible when the will contains inconsist- 
ent provisions; and also in case of an latent ambig- 
uity. Morgan v. Burrows, decided atthis term. 4. 
The compiaint alleges, as to the will here in question 
that the testator, at the time of making it, and there- 
after until his death, owned lot 10 ina certain block; 
that the plaintiff at those times owned, and has ever 
tsince owned, in fee simple, lot 9 in the same block 
hat by said will the testator devised said lot 10 to; 
plaintiff; but that in drawing the will lot 10 was by 
mistake described as lot 9; that the will contained no 
other mention or description of lot 10; and that at the 
time of the making of said will plaintiff was, and ever 
since has been, in the actual possession of said lot. 
Held, on demurrer, that there is nothing in the will, 
as thus described, upon which to base a construction 
of it as devising lot 10 to plaintiff. 5. The complaint 
also alleges that the misdescription of the lot devised 
to plaintiff is apparent on the face of the will; but it 
does not refer to any clause of the will which supports 
Held, that the averment is of a 
mere conclusion of law, and not confessed by the de- 
murrer. Opinion by Lyon, J.—Sherwood v. Sher- 
wood, 


————__@ 
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‘* SAMUEL PERKINS, 


Associate Justices. 


BETTING ON ELECTION— CONDITIONAL PAYMENT 
FOR PROPERTY PURCHASED.—Indictment for betting 
on an election. The indictment charged that appellant 
“did then and there unlawfully lose to John B. Reiley 
$10.” These facts were that appellant bought from 
Reiley a finger ring of the value of $10, and at the 
agreed price of $10. It was agreed between the par- 
ties that if Williams was elected Governor, appellant 
would pay Reiley the price of the ring, but if Wil- 
liams was notelected he should not be required to 
pay anything for the ring. Howk, C.J.: “It is clear 
that whatever might have been the result of such 
wager it was impossible for appellant to lose. He had 
bought the ring, but was only to pay for it on the hap- 
pening of an uncertain event. If the event happened 
he lost nothing, but would only be required to pay the 
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happen he might win, but certainly could not lose. 
The facts stated in the indictment did not constitute 
the public offense wherewith it was intended and at- 
tempted to charge appellant. Judgment reversed.” 
— Wagner v. State. 


FRAUDULENT CONVEYANCE OF LAND — ATTACH- 
MENT.—An attachment suit, as against the property 
seized, is a proceeding in rem, and the court can only 
order such property to be sold for the payment of the 
plaintiff’s claim upon the theory or assumption that it 
is the defendant’s property. Whether the property 
attached is liable to the attachment is a question 
which is liable to arise upon the trial, and when it 
does it must be determined according to the ordinary 
legal rules as any other question in the cause. When 
it is made to appear on the trial that the property at- 
tached is not liable to attachment, it is error for the 
court to order such property to be sold under the at- 
tachment. Lands fraudulently conveyed with the in- 
tent to delay or defraud creditors, may be attached. 
But in order to established the fraudulent character of 
the conveyance, it must be shown that the purchaser 
participated in the fraud. 11 Mo. 385. Fraud in such 
cases will not be presumed. Judgment reversed. 
Opinion by NIBLAck, J.—Johnson v. Field. 


Trust PROPERTY — RIGHTS OF FRAUDULENT 
PURCHASER THEREOF.— The appellants (plaintiffs) 
charged in this complaint that Stover, as guardian of 
the appellant, Catherine Bevis (then Stover), by virtue 
of an order of court, sold certain real estate of said 
Catherine to appellee, Heflin; that for the purpose of 
cheating and defrauding said Catherine, Stover enter- 
ed into an agreement with Heflin, whereby a certain 
indebtedness of Stover to Heflin was to be cancelled in 
payment of the purchase-price of said real estate; 
that Heflin paid no part of the purchase-money, ete., 
and demanding judgment against Heflin for the 
amount due, and that the same be declared a lien on 
the real estate. Heflin answered that said Catherine 
and her sister Esther were the owners in fee, as ten- 
ants in common, of the said estate; that Stover was 
acting as the agent of the said Esther, who was a mi- 
nor and married; that he agreed to purchase said 
property if Stover would take in part payment his 
(Stover’s) indebtedness to defendant, and would give 
defendant a mortgage on certain other real estate, con- 
ditioned that Esther and her husband should deliver 
to defendant a deed for the property in question when 
Esther became of age, which agreement was accepted 
and defendant gave up to Stover his note of $509.70 and 
paid him $1225 in cash; that he had no notice or knowl- 
edge that Stover applied said note upon the purchase- 
money of Catherine,s portion of tho real estate. A 
demurrer to the answer was overruled. NIBLACK, J.: 
“A guardian can receive nothing but money in pay- 
ment upon a sale of his ward’s property. He can not 
receive his own note in payment, and if he shall at- 
tempt to do so and fails to account for and pay over in 
money the proceeds of such sale to his ward, the lat- 
ter may maintain an action against the purchaser for 
the purchase-money, or set aside the sale. 14 Ind. 
394; 21 Ind. 252; 43 Ind, 203; 12 Barb. 15; 51 Ind. 148. 
Where a person knowingly receives from a trustee the 
trust property in satisfaction of the individual debt 
of the trustee to him, such person must be regarded 
as participating in the fraudulent diversion of the trust 
property and becomes liable to the beneficiary of the 
trust. 31 Ind. 436. An abuse of a trust can confer no 
rights on the party abusing it, nor on those who claim 
in privity with him and such an abuse can deprive the 
cestui que trust of no right so long as the property or 
its proceeds can be traced or identified in the hands of 
those who have full knowledge of all these equities. 


Perry on Trusts, sec. 835. The attorneys for Heflin in- 
sist that he had aright to expect that Stover would 
apply his individual note on the purchase-money due 
Esther (as the law did not permit him to apply it on 
the amount due his ward), upon the principle that it 
will be presumed in the absence of notice to the con- 
trary, that a trustee will do his duty in the manage- 
ment of the business of his trust. But Stover was 
only the agent of Esther and her husband, and had no 
right to accept anything but money for his principals. 
Storey on Agency, sec. 98. The court erred in over- 
ruling the demurrer to the second paragraph of Hef- 
lin’s answer. Judgment reversed.”—Bevis v. Heflin. 


CORRESPONDENCE. 
SET-OFF—MACK V. WOODRUFF. 
To the Editor of the Central Law Journal: 

In the opinion in Mack v. Woodruff, published in 8 
Cent. L. J. 130, this language is used: * It has been held 
that ina suit brought by an administrator against a debt- 
or to the estate,the latter cannot set-off a claim for money 
the debtor has paid as surety for the deceased after his 
death. Granger v. Granger, 6 Ohio,35; Walker v. Me- 
Kay, 2 Met. (Ky.) 294, announces the same principle.” 

So far as the Kentucky case is concerned, this is a 
complete misapprehension; that case has nothing to 
do with administrators at all. The point decided is 
simply this: that the maker of a note can not set-off 
against the assignee of the note, money paid by him as 
surety for the assignor after notice of the assignment. 
This ruling is under a statute which makes all notes 
for the payment of money assignable so as to vest the 
right of action in the assignee, but without prejudice 
to any set-off which the maker had, and might have 
used, against the assignor before notice of the assign- 
ment. 

This statute has been frequently construed, and the 
courts have uniformly held that no claim could be set- 
off against the assignee unless it was due, and could 
have been sued on at the time of notice of the assign- 
ment. C. B. SEYMOUR. 

Louisville, Ky. 
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A TREATISE ON THE LAW OF TorRTs, or the Wrongs 
Which Arise Independent of Contract. By THomMas 
M. CooLey, LL.D. Chicago: Callaghan & Co. 1879. 
There was plenty of room for a work like this—a 

work in which the principles of the law of Torts, in all 

its ramifications, should be presented clearly, and 
without unnecessary particularity. Mr. Addison’s 
treatise is larger, and enters more into details; yet it is 
contined to English adjudications, and consequently is 
not a complete presentation of the law of Torts in this 
country. The American edition much expanded the 
size of the work, without giving it a correspending 
value; and the book before us covers, therefore, a 
field which has thus far been very far from being en- 
tirely occupied by our own writers. In a preface of 
but two sentences, Judge Cooley apologises for the ele- 
mentary character of his work, as being written for the 
student as much as for the practitioner. No criticism 








need have been feared on this account, for, while it is 
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indeed a student’s book, there are few lawyers who 
will be able to read it without profit. It is elementary, 
but it is philosophical, accurate and learned. 

And yet it is not a small book, by any means. It 
contains nearly 700 pages, entirely exclusive of an ex- 
haustive index, and a table of cases which alone cover 
7% pages. It is the subject that is a great one, and 
it is on the labor of reducing it to a book of this size, 
without omitting anything necessary, without dismiss- 
ing matters of importance with a word where expla- 
nation was required, and lastly, without obtaining 
brevity at the expense of clearness that the author’s 
claim to praise must be especially based. Out of the 
topics here presented, writers of ability and research 
have constructed volumes as large, and sometimes 
larger, than the one before us. We could almost fill a 
book-case with the books that have been written in this 
country alone, on such subjects as Slander and Libel, 
Patents, Copyright, Trade-Marks, Fraud, Husband 
and Wife, Master and Servant, Bailments, Nuisance, 
and Negligence, for example. 

An examination of the subjects of this volume would, 
of course, be impossible, while a statement of the titles 
of ghapters would seem to be a too general way of 
showing its scope. But this is all that can be done in 
our limited space. Opening with two chapters on the 
general nature of legal wrongs, and a general classifi- 
cation of legal rights, the succeeding chapters treat of 
civil injuries, their elements and the remedy for their 
commission; the parties who may be held responsible 
for torts; wrongs in which two or more persons par- 
ticipate; wrongs affecting personal security; slander 
and libel; injuries to family rights; wrongs in respect 
to civil and political rights; invasion of rights in real 
property; injuries by animals; injuries to incorporeal 
rights; neglect of official duty; immunity of judicial 
officers from private suits; wrongs in respect to pri- 
vate property; frauds or wrongs accomplished by de- 
ception; wrongs in confidential relations; responsibil- 
ity of the master for wrongs done or suffered by per- 
sons in his employment; nuisances; wrongs from non- 
performance of conventional and statutory duties; the 
general principles governing redress for negligence. 
The final chapter, on the place of evil motive in the 
law of torts, is short but very suggestive. The discus- 
sion of this question within the space of six pages, is a 
good illustration of the author’s method in the present 
treatise. 








QUERIES AND ANSWERS. 





QUERY. 


6. PRACTICE—SECURITY FOR COSTS—ORDER SET- 
TING ASIDE.—A party bringing suit, as required by 
law, gives security for cost, being a non-resident of 
the county. After heavy costs have accumulated in 
taking defendant’s testimony,the securities for costs, by 
order of court, on their own application, are released 
from all liability for costs from and after the date of 
the order. After an order is made requiring the plain- 
tiff to give security for costs, in lieu of security with- 
drawn, plaintiff moves within the jurisdiction of the 
court, and on his own motion the order is set aside, 
and he is allowed to prosecute the case without secu- 
rity. ist. Is the order of court releasing the security 
void? 2d. Can the security be released without the 
consent of the defendant? 3d. Is the security re- 
leased by the removal of the plaintiff within the juris- 
diction of the court? 4th. Can the court legally set 
aside the order requiring security for costs made prior 











to his removal within its jurisdiction, because of his 
removal? M. 8. 





ANSWER. 
No. 2. 
[8 Cent. L. J. 59.] 


If the contagious disease prevailed to such an ex- 
tent as to render it imprudent for the pupils to attend 
school, and as a school can not be kept up without pu- 
pilt, it became consequently impossible to maintain it, 
I should say that A can not recover; otherwise he can. 
A contagious disease would be considered the act of 
God, and that to excuse a party to a contract must be 
such as to render its performance impossible. The 
word “impossible” may, however, sometimes receive 
a somewhat liberal interpretation. See the somewhat 
similar case of Lakeman v. Pollard, 43 Me. 463; also, 
Bishop on Cont. § 618, e¢ seq., and authorities cited. 

B. 








NOTES. 





A DECISION OF THE ST. LOUIS CIRCUIT COURT has 
been going the round of the daily newspapers, and has 
caused several inquiries from our subscribers. <Ac- 
cording to the newspapers of the Pacific coast, where 
two of our correspondents write from, the Supreme 
Court of Missouri has lately decided that a man who 
can not read and write the English language is disqual- 
ified in this State for jury duty. We would inform 
our correspondents that the matter which gave rise to 
the report, was a ruling lately made in the circuit court 
of this city, to the effect that as, under the laws of 
Missouri, a judge is bound to give his instructions to 
the jury in writing, which they may take with them 
when they retire for deliberation, this implies the abil- 
ity of a juryman to read manuscript, and, therefore, 
one unable to read the English language does not pos- 
sess a necessary qualification for so doing, and is ineli- 
gible.——In the case of United States v. Jonnson, in 
the Federal Court at Cincinnati, Baxter and Swing, 
JJ., have certified a division of opinion, or a demurrer 
to an mdictment for infringing a registered trade- 
mark. Edgar M. Johnson, for defendants; District At- 
torney Richards,for the Government. The much-dis- 
puted question of the constitutionality of the act of 
Congress as to trade-marks, will thus be soon deter- 
mined by the Supreme Court of the United States.—— 
A correspondent in Iowa writes: “Mr. Charles R. 
Grant is entitled to the thanks of the profession, for 
his able article on Brandt on Suretyship and Guaranty 
(ante, p. 188). He might have added to his cases that 
of O’Brien v. Strong, 42 Ia. 648, in which it is held that 
‘an action can not be maintained against a guardian 
for money of his ward in his possession, as soon as the 
ward attains his majority; a failure to pay over the 
money will not constitute a breach of his bond until 
the guardianship accounts are settled, or he has failed 
to obey a mandate of the court directing him to ac- 
count.’’’——-An Eastern paper is responsible for the 
following concerning the late Judge Cadwalader, of the 
United States District Court of Pennsylvania. The 
judge had a wealthy brother, who for a long time took 
acommanding position in the business interests of 
Philadelphia. While the judge was seated on the bench 
of his court one day, this brother appeared, and in his 
bluff, fraternal way, said: ‘How are you, John? I 
have been summoned to act as grand juror.” Said the 
judge: ‘When I am on the bench I am addressed as 
judge.” ‘Don’t be a d—d fool, John,” said the busi- 
ness man. ‘Fine Mr. Cadwalader one hundred dol- 
lars,” said the judge; and he was forthwith fined. 















